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I. Executive Summary 
 
The term Alternative Dispute Resolution (ADR) refers to several different methods of resolving 

disputes outside the courtroom. ADR encompasses a number of mechanisms that are chosen based 
on the desire of the parties involved and the nature of their dispute, in addition to several other 
determining factors such as the type of the dispute, the cost engaged, the publicity, etc. The ADR 

mechanisms include a wide range of mechanisms some of the most well-known are negotiat ion, 
conciliation, mediation, and arbitration, early neutral evaluation, expert determination, mini trials, 

med-arb and much more.1 
 
ADR is oriented toward settling disputes constructively, and, when related to women and children, 

it is focused on minimising violence, providing protection and reaching an enduring settlement. 
ADR mechanisms for Palestinian residents in Area C, Hebron H2, and East Jerusalem are meant 

to facilitate access to avenues to settle disputes that have been previously restricted by Israeli 
occupation due to the geographical location, political situation, sovereignty, and the possibility of 
enforcing the settlements or decisions therein. In these areas especially, the Israeli Occupation has 

prevented the application of Palestinian laws, prohibited any enforcement and restricted a formal 
Palestinian presence on the ground. 

 
This report aims to assess dispute resolution mechanisms from the perspective of economics, social 
welfare, human rights, gender equality, women’s rights and children’s rights, and compliance with 

the rule of law. Therefore, it is of paramount importance to assess multiple elements of these 
mechanisms. In the latest Palestinian Central Bureau of Statistics (PCBS) survey on the Rule of 

Law and Access to Justice,2 the report revealed that the majority of individuals (84.9% males and 
84.6% females) would resort to using formal justice and courts to settle any future dispute because 
they are the only legal and legitimate entity to settle disputes through. In addition (34.5% of the 

males and 38.6% of the females) considered tribal or informal justice to be inefficient.3 
 

Following up on the PCBS survey, this report uses several criteria to assess ADR mechanisms, 
including fairness, gender and age sensitiveness, enforceability, and, most important ly, 
compliance with the rule of law and human rights. The main goal of this report is to assess and 

map the ADR mechanisms used in Palestine and set final recommendations for their further 
development in line with international human rights standards and gender equality. Accordingly, 

the report addresses the legal framework for ADR in Palestine, especially in the context of civil 
and commercial law, family law, penal law, child and juvenile law, and labour law. Thus, the 
report includes a broad review of Palestinian laws, which gives the reader a very thorough 

background on the general regulatory framework. In addition, the report maps the regulators and 
service providers involved with various ADR mechanisms in Palestine and comments briefly on 

these institutions and services. One specific goal of the report was to map ADR in Area C, Hebron 

                                                 
1 For a full explanation refer to Annex 1 Glossary of ADR Terms copied from the Australian National Alternative 

Dispute Resolution Advisory Council - https://www.ag.gov.au/LegalSystem/AlternateDisputeResolution/Documents 
2 Palestinian Central Bureau of Statistics. “The Survey on Rule of Law and Access to Justice.” Palestinian Central 

Bureau of Statistics, 2018. 
3 Ibid. Table (11) 24, 51. 

https://www.ag.gov.au/LegalSystem/AlternateDisputeResolution/Documents
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H2 and East Jerusalem and understand how different mechanisms have affected human rights, 
justice for children and gender justice equality. But the report is also meant to be read from the 

overall perspective of the legal and institutional framework for ADR. The report focuses on those 
ADR mechanisms that enjoy a certain level of formality, whether that means they are regulated 

through legal frameworks, state recognition, or other forms of accountability.4 
 
This report is a summary and a reference meant to assist any action plan for developing and 

improving ADR mechanisms in Palestine at large, and especially in the areas of interest specified 
in the Terms of Reference (TOR). It identifies entry points for programme support to ADR that 

are value-added, sustainable, and formal, comply with the rule of law, and further human rights.  
 
An important goal in the provision of ADR services is to deploy independent professional experts 

for the purpose of resolving disputes in a manner compliant with both the law and human rights. 
Such neutral practitioners are expected to be experts, rather than powerful people with politica l, 

tribal, or economic status who are not qualified, experienced or neutral. These qualified neutral 
third parties are responsible for implementing clear, transparent procedures instead of deciding 
disputes based on cultural heritage and personal judgments. 

 
  

                                                 
4UNDP – IC-2019-PAL-58026 Annex I Terms of Reference (TOR). 
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II. Introduction 
 
 

The UNDP/UNICEF/UN Women Sawasya Joint Programme is the United Nations’ foremost 
programme aimed at comprehensively advancing the rule of law, justice, security, and human 
rights in Palestine. A second phase of the programme is currently being implemented (Sawasya 

II), which seeks to elevate the state-building enterprise for a progressively functioning and 
increasingly inclusive legal system that respects and protects human rights and gender equality 

and promotes peace and security. According to the priority outcomes of the project – specifica lly 
outcome 2 output 2.2 – Sawasya II supports alternative dispute resolution for Palestinian residents 
of Area C, Hebron H2, and East Jerusalem. The programme’s goal is to facilitate access to avenues 

for settling disputes that are more accessible but less costly and time consuming than litiga t ion 
tends to be, and have a stronger focus on restorative justice5. When it comes to children, ADR can 

also play a role in promoting alternatives to juvenile detention.6 
 
The 2018 PCBS survey on Rule of Law and Access to Justice was conducted in cooperation with 

UNDP and the Palestinian Centre for the Independence of the Judiciary and the Legal Profession 
(MUSAWA). The survey evaluated the justice sector in all its aspects and in terms of quality of 

service, time required to obtain a settlement, degree of satisfaction and trust, as well citizens’ 
recommendations for development. The survey also included opinions from experts; judges, 
lawyers, prosecutors, and academics, and their perceptions of the performance of the Palestinian 

justice sector. The results of the survey provide the data required for all relevant parties to review 
and develop the general performance of the sector.7 Specific sections of this survey tackled ADR 

mechanisms and informal justice and will serve as a reference in this Report. 
 
ADR is used both formally and informally in Palestine. It has several advantages over other forms 

of dispute resolution, including affordability, procedural flexibility, efficiency, confidentiality, and 
finality. But it also has clear disadvantages, especially when talking about tribal justice, such as a 

high possibility of compromise over women’s rights, lack of formality, lack of fairness/just ice, 
lack of transparent procedures, and lack of sensitivity towards age and gender related dynamics. 
Moreover, there is no guaranteed resolution which means that the parties could invest time and 

money in trying to resolve the dispute out of court and still end up having to proceed with litiga t ion 
and trial before a judge. 

 
The PCBS survey demonstrated the widespread use of ADR within the Palestinian community; 
yet it did not differentiate between which types of ADR are being used or the challenges related to 

the use of ADR. The distinction between the formal and informal mechanisms of ADR seems to 
be unclear to the public at large. For example, the PCBS survey divided justice institutions into 

regular courts, Family courts (Sharia’ Courts8), and tribal justice,9 thus defining all available ADR 
mechanisms and institutions as tribal justice when other more professional, advanced, and formal 

                                                 
5 Ibid 
6Ibid 
7 PCBS survey (n1) 20. 
8  Under the terminology used within the Sawasya Program “Family Courts” are used instead of Sharia Court 

although the actual work of Family Courts include matters beyond the scope of family issues. 
9 Ibid 20. 
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mechanisms exist, such as civil and commercial arbitration and social and penal mediation. 
Furthermore, the report referred to ADR and tribal justice as one homogenous element,10 while in 

practice ADR mechanisms differ substantially from tribal justice11. 
 

Field research on tribal justice has cast some doubt on the results, as well as stakeholders’ 
satisfaction with the process, despite the fact that both communities and formal institut ions 
commonly use it. One specific research is drawn from a very limited number of case studies (12), 

but concluded that the vast majority of parties involved in these cases (excluding the tribal judge) 
believed that justice was not achieved12. Meanwhile, the recent PCBS survey found that people 

(18 years and above) rated tribal justice second in terms of reaching a satisfactory outcome (72.2% 
for males and 75.2% for females).13 
 

In order to assess the available ADR mechanisms, the report summarises in Section III the legal 
framework for ADR in different areas of law: penal, civil and commercial, family, child and 

juvenile. It briefly covers the applicable laws in the West Bank, Gaza and East Jerusalem, as well 
as draft laws that are relevant to ADR. In Section IV, the report reviews the institutional framework 
for ADR. Again, it briefly reviews the major public and private sector and civil society 

organisation that are engaged with the ADR services. Section V sheds light on ADR in the areas 
designated in the ToR: Area C, Hebron H2, and East Jerusalem. Section VI suggests, based on 

research and analysis, the major entry points through which the Sawasya II Programme can engage 
with and facilitate access to avenues to settle disputes that are more accessible, less costly, and 
more efficient. Recently on the May 30, 2019 President Abbas cancelled the decision that 

established and formed the high commission for tribal affairs; which was enacted in 2012. This 
constitutes a leading step towards strengthening formal justice and formal ADR mechanisms. 

 
This report’s methodology was a key element of the assessment and the review. It uses a 
combination of direct observation from experts and thorough research on the institutional and 

practical frameworks, along with a detailed literature review and structured interviews. The 
literature reviewed includes the documentation of formal and informal ADR mechanisms.14 The 

interviews were conducted with targeted regulators, service providers, as well as institutiona l 
stakeholders and actors involved with ADR in Palestine. They took place from 23 March 2019 to 
30 May 2019, and included a focus group meeting with stakeholders in Gaza.15 The research team 

conducted fourteen interviews in Ramallah, East Jerusalem, Nablus, and Hebron with experts and 
stakeholders involved in ADR in Palestine. 

 
The main limitation to this Report is its use of ADR as a general term and the applicability of this 
term under several branches of law which vary substantially. In compliance with the ToR, this 

report includes a dedicated focus on a very specific target group (women and children), and defined 
geographic areas (Area C, Hebron H2 and East Jerusalem) It therefore needed very specialised 

research within a very limited time. Each specific area of law tackled in this report – labour, civil 

                                                 
10 Ibid [3] 4. 
11 Review Annex 1- Glossary of Terms 
12 Institute of Law. “Informal Justice: Rule of Law and Settlement of Disputes.”  Birzeit University, 2006, Annex(4). 
13 PCBS survey (n1). 
14 Annex (3) List of literature reviewed. 
15 Annex (2) List of interviews conducted. 
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and commercial, penal, child and juvenile – will require separate research and analysis to address 
the ADR mechanisms available to each specific area and the way forward. 
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III. Existing Legal Framework 
 
For ADR to succeed there must be a regulatory framework which controls its legal status and 

effectiveness in the legal environment. This regulatory framework must determine the finality and 
enforceability of the award, decision or settlement resulting from the ADR process. A review of 
the legal framework for ADR is crucial in assessing its efficacy on one hand, and the underlying 

legal environment from the other. This section reviews (a) historical developments regarding ADR 
(b) the applicable laws and regulations in the West Bank and Gaza (c) the applicable laws and 

regulations in East Jerusalem (d) draft laws related to ADR, and (e) international conventions 
related to ADR. 
 

a. Historical Legal Framework 
 

For centuries ADR mechanisms have been accepted as a preferred, or at least an appropriate system 
for dispute resolution. The law has lagged behind in recognising and enforcing the decisions or 
settlements reached through such mechanisms. ADR has been used on an ad hoc basis, and despite, 

rather than with support of, the law. 
 

The legal framework for ADR in Palestine goes back to the codification of law in the seventeenth 
century under Ottoman Empire rule. A complete chapter in the Majalla – the Ottoman Civil Code 
– was dedicated to arbitration. During the British Mandate rule over Palestine in 1916, the 

Arbitration Act of 1926 was passed and then amended several times. The Foreign Arbitration 
Awards Act was enacted in 1934 and, as an extension of the British Empire, Palestine was a 

signatory to the Geneva Protocol on Arbitration of 1923 and later the Geneva Convention on the 
Execution of Foreign Arbitral Awards. Those laws and agreements remained in force in Gaza after 
1948 when the Gaza Strip was under Egyptian administration. The Jordanian Arbitration Law of 

1952 was applied in the West Bank, which was subject to Jordanian administration after 1948.16 
 

After the Oslo Accords and the establishment of the Palestinian National Authority, a process of 
harmonising and modernising the law was initiated. A new Palestinian arbitration law was passed 
by the Palestinian Legislative Council in 2000, which is applied both in the West Bank and Gaza 

and unified and harmonised the applicable law both in the West Bank and Gaza. Recent legislat ions 
integrated several ADR mechanisms across labour law, penal law, and child and juvenile law. 
Drafts to amend the arbitration law, enact a mediation law, and introduce penal mediation are also 

under development. 
 

b. Applicable Laws and Regulations in the West Bank and Gaza 
 
In June 2007, Hamas took control of the Gaza Strip, initiating a divide between the West Bank-

based Palestinian Authority (PA) and the de facto Hamas authorities in Gaza. The fact that no 
presidential or legislative elections have been held in Palestine since 2006 has also created a 

democratic deficit that undermines the legitimacy of state institutions and their actions on both 

                                                 
16 Katbeh, Lubna. “Palestine Moving Ahead - New Draft of the Arbitration Law.” Transnational Dispute Management, 

2015, pp.2. 
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sides of the divide. The Palestinian Legislative Council (PLC) has not formally convened since 
the division, significantly impeding Palestine’s progress towards democracy.  

 
The division has resulted in the establishment of two different law-making processes and the 

enactment of diverging laws in Gaza and the West Bank. In Gaza, elected members of the PLC 
from the Hamas-affiliated ‘Change and Reform’ bloc have continued to convene, notwithstand ing 
the expiration of their terms on 25 January 2010. Since the Hamas-affiliated PLC members did not 

constitute a quorum (partly because of the imprisonment of some Hamas PLC members), a proxy 
system was developed and relied upon to enact 55 new or amended laws in the Gaza Strip since 

2007, including foundational laws such as the new Civil Code. The constitutionality or legality of 
this system has been challenged both by the Palestinian Authority and legal experts. Some of these 
newly introduced laws contain provisions that breach international human rights standards in 

relation to civil and political rights, and gender equality. Meanwhile in the West Bank, law reform 
has relied upon Article 43 of the Basic Law limiting the passage of laws by presidential decree to 

cases of ‘necessity’. Article 43 further stipulates that any presidential decree law must be 
confirmed in the first sitting of a reconvened PLC17.  
 

The laws enacted in Gaza are therefore only applicable in Gaza, and the decrees by law enacted in 
the West Bank are only applicable in the West Bank. Even if the laws by decree are not applied or 

enforced by the government or public sector institutions in Gaza but private sector institutions and 
individuals in Gaza can still agree on applying them laws amongst themselves. 
 

1- Arbitration Law No.3 (2000) 

 
The Palestinian Arbitration Law, valid in both the West Bank and Gaza, establishes the legal 
framework for arbitration in Palestine. In Chapter One, the law defines terms and differentiates 

between local and international law, and indicated issues that are non-arbitrable. Chapter Two 
tackles the arbitration agreement, which states that disputants may mutually consent to resolve a 

dispute through arbitration, or place a provision in a contract referring any dispute pertaining to 
that contract to arbitration. Chapter Three describes the composition of the arbitral tribunal, its 
duties, competence, neutrality, challenges, etc. Each disputant has the opportunity to choose one 

arbitrator, and together the two disputant-chosen arbitrators select the third arbitrator, who is the 
chair of the tribunal. Chapter Four details the arbitration procedures which are based on the 

UNCITRAL Model Arbitration Rules. Chapter five provides for the court recognition and 
enforcement or the annulment of arbitration decisions based on the legal principles embodied in 
the 1985 United Nations Commission on International Trade Law (UNCITRAL) on Internationa l 

Commercial Arbitration. The parties must file a signed copy of the arbitration award to be ratified 
by the appropriate court. Arbitration awards approved by the court are enforced as court orders. 

 

1.1 Ministerial Council Decision No. 39 Regarding the Implementation Regulations of 

Arbitration Law No. 3 (2004) 
 

                                                 
17 GAZA TEN YEARS LATER United Nations Country Team in the occupied Palestinian territory July 2017 p.6 
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The Ministerial Council decision regarding the implementation regulations of arbitration law is 
valid in the West Bank and Gaza. Chapter One regulates the accreditation of arbitrators, the process 

of granting the arbitration license, and decides the matters that are subject to arbitration in 
accordance with the law. Chapter Two of the regulation discusses the arbitration agreement. 

Chapter Three addresses issues related to the arbitral tribunal, composition, competence, etc. 
Chapter Four details the procedures of conducting arbitration. Chapter Five addresses the 
arbitration decision and the enforcement of the arbitration award. 

 

2- Al-Majalla (The Ottoman Civil Code) 

 
This is the general body of law that parties refer to in the absence of specific law governing a 

disputed matter in civil and commercial matters. Al-Majalla is still valid both in the West Bank 
and Gaza. Book 16 of the Majallah, titled the Administration of Justice by the court, is based on 

the legal administration of justice including codification of judges, judgments, retrial, and 
arbitration. The code also deals with arbitration in articles 1841 to 1851. These articles address the 
issues that can be arbitrated, the appointment and role of the arbitral tribunal, the decision of the 

arbitration, and the execution or enforcement of the arbitral award. In practice, these articles are 
not applicable since various special arbitration laws have been enacted and are in force and address 

the same issues in detail. 
 

3- Law for the Encouragement of Investment No. 4 and its amendments (1999) 

 

The Palestinian Law on the Encouragement of Investment, valid in both the West Bank and Gaza, 
aims to achieve development objectives by promoting investment. The Palestine Investment 

Promotion Agency (PIPA) is responsible for encouraging and promoting investment and providing 
guarantees and incentives to investors and the investments projects operating in Palestine, as well 
as providing the appropriate environment for encouraging investment in Palestine. Articles 39 and 

40 indicate the mechanisms for the resolution of disputes between investors and the Palestinian 
National Authority (PNA) regarding the rights and obligations outlined in the investment law. 

Article 40 calls for “good faith negotiation” when an investor or the PNA “believes that a dispute 
between them has arisen.” If the parties fail to resolve the dispute through negotiation within the 
period of time specified by the law, either party may submit the dispute to binding, independent 

arbitration or to the Palestinian courts. 

4- Civil and Commercial Procedures Law No. 2 (2001) 

 
The provisions of the Palestinian Civil Procedures Law, valid in both the West Bank and Gaza, 

apply to all civil and commercial cases, claims, and motions heard before the regular courts in 
Palestine. Articles 68-78 address judicial settlements before the regular courts. Article 68 of the 

law entitles the High Judicial Council (HJC) to delegate a judge in the Conciliation and First-
Instance Courts to reconcile parties in cases that are amenable to compromise. The articles 
regarding judicial settlements discuss the procedures heard before a settlement judge, and the 

period during which the settlement judge shall complete his or her mission and how he or she 
should handle a case where a complete settlement is not reached. Article 65 of the law states that 

disputes heard by a conciliation judge shall not adversely affect the rights of the parties before the 
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court. This section of the law, despite its potential to settle disputes in an efficient, practical and 
rapid manner with less formal complications was never implemented on the ground, and no 

settlement judge was ever appointed or delegated. No procedures for the settlement process were 
enacted and the HJC does not foresee the implementation of this mechanism in the near future due 

to lack of expertise in the process. 
 

5- Enforcement Law No. 23 (2005) 

 

This law is valid in the West Bank and Gaza and regulates the enforcement of local and foreign 
court decisions and arbitral awards. Chapter Three addresses the enforcement of foreign 
judgments, decisions, orders and writs. In Article 38, the law stipulates that the provisions of 

Articles 36 and 37 shall be applied to arbitration awards issued in a foreign country. Article 36 
stipulates that enforcement requests should be submitted in a form of case to the court of first 

instance, and that the award should be in compliance with the provisions of the effective 
Palestinian Law of Arbitration. Article 37 refers to the enforcement of a foreign arbitral award, 
and states that the award is finalised in the country where it has been issued, and that it does not 

contradict a judgment, decision or order that has been issued previously by a Palestinian court or 
include any contravention of the public order or morals in Palestine. 

 

6- Criminal Procedure Law No. 3 (2001) 

 
The provisions of the Palestinian Criminal Procedures Law, valid in both the West Bank and Gaza, 

apply to all criminal court cases, claims, motions, and charges before the regular courts. Articles 
16-18 address the settlement of criminal cases and limits the settlement only to minor violat ions 

and misdemeanour cases, which are punishable only by a fine. Article 16 states that the proposal 
for a settlement in a misdemeanour shall be made by the public prosecution, while Article 18 states 
that the penal action is extinguished upon payment of the settlement amount, and that this 

settlement shall not affect the civil action. 
 

7- Labour Law No. 7 (2000) 
 

The Palestinian Labour Law, valid in both the West Bank and Gaza, aims to regulate the protection 
of employees’ rights and set forth employers' obligations and responsibilities. The law in Articles 

60-65 addresses the settlement of collective labour disputes. Article 60 of the law defines the 
collective labour dispute, and Article 61 gives the disputing parties the right to resort to the 
Reconciliation Officer at the Ministry of Labour (MOL) if the dispute has not been settled through 

negotiation at the workplace. Article 62 addresses what happens if the reconciliation officer fails 
to settle said dispute within 10 days. If this happens, the minister shall refer such disputes to a 

Reconciliation Committee composed of a Ministry of Labour official who serves as the chairman. 
An equal number of members are to be nominated by both the employer and workers. Article 63 
states that if the Reconciliation Committee fails to settle said dispute within two weeks, any of the 

two disputants have the right to resort to the court. If neither of the two parties resorts to the 
judiciary and the labour dispute affects the public interest, in such case, the minister has the right 

to oblige both parties to appear before an arbitration committee, established by the minister in 
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coordination with the relevant authorities. The committee is composed of a judge, a representative 
from the ministry, a representative of the workers, and a representative of the employer. 

 

8- The Palestinian Child Law No. 7 (2004) 

 
This law is valid in the West Bank and Gaza and aims to protect children and young people and to 

encourage family stability. Chapters 9, 10 and 11 entitle child protection counsellors, who work 
under the supervision of the Ministry of Social Development (MoSD), to intervene in cases when 

a child’s safety is in danger. The law grants the child protection counsellor the capacity of a judicia l 
officer. The intervention of the child protection counsellor in Article 60 of the law can take the 
form of a mediation, where the child protection counsellor assists the child and his guardian 

(natural guardian or legal guardian) to reach a mutual agreement between all stakeholders through 
the use of specialised communication and negotiation techniques. In the case of reaching an oral 

agreement this agreement shall be written down and the child shall be informed of its content if 
s/he is 13 years old or above. Furthermore, the child counsellor has the right to take measures in 
the best interest of the child, either by suggesting conventional remedies, or by referring the matter 

to a specialised judge.18 As for dealing with adolescent children; Article 67 indicates that no child 
less than nine years shall be subject to penal punishments. Article 68 states that no child shall be 

subject to physical or moral torture, or a punishment that is degrading to human dignity. Article 
69 asserts that any child accused of a crime has the right to a treatment that is appropriate to his or 
her age, preserves his or her honour and dignity, and facilitates his or her reintegration to the 

community and his or her taking a constructive role therein. It also states that the state shall enact 
necessary legislation to ensure this right and that priority shall be given to educational and 

preventive measures, and that any precautionary detention or punitive detention shall be avoided. 
 

Amendment to the Palestinian Child Law – Law by Decree No. 19 (2012), this amendment 

defines the child protection counsellor, who was not defined in the original law. Articles 12-22 
amended the original law with regard to the work and responsibilities of the child protection 

advisor. In general, this decree, adds more guarantees for children, e.g. Article 18 of the 
amendment requires that if the child protection counsellor receives a call to protect a child and 
concludes that the child’s life is in danger she or he shall take the appropriate measures by taking 

the preventive measures in agreement with related parties or by referring the case to a specialised 
judge. 

 

9- Law by Decree Regarding the Protection of Juveniles No. 4 (2016) 

 
Article 23 of this law grants the Juvenile Prosecution the ability to offer mediation to the parties 

in offenses and misdemeanours when a juvenile is the offender. All the parties involved must 
consent to the mediation, and the juvenile who committed the offence must confess. The article 

also entitled the Juvenile Prosecution to assign either the Juvenile Police, child protection 
counsellor or a mediator to conduct the mediation. If the mediation succeeds, then the mediation 
agreement should be signed by and shared with the parties and each party will have a copy. The 

agreement shall require that the juvenile commit to the obligation agreed upon in the agreement, 
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whether that is repairing damages suffered by the victim, rehabilitation, or refraining from 
contacting certain persons or being in certain places that may facilitate his committ ing a crimina l 

act again. The juvenile’s custodian will help to guarantee the agreement. If the mediation is not 
successful, the confession of the juvenile will not be taken into consideration and the case will be 

referred to a juvenile judge.  
 
One of the main challenges in the application of this law is lack of professional mediators who can 

assist the prosecution to conduct such a process. In many instances, child protection advisors from 
the Ministry of Social Development are not trained or capable of making such a mediation. 

Prosecutors in many instances will play the role of mediators, as many of them have completed 
professional training in mediation and its process.19 This particular law for example is only 
applicable in the West Bank and not Gaza given the fact that the neither Prosecution, or the MoSD 

or the judiciary will apply recent law enacted under emergency status in the West Bank. 
 

10- Chambers of Commerce Law No. 9 (2011) 
 

The chambers of commerce have existed in Palestine since early 1900 with the purpose of serving 
and defending the interests of their members and establishing good relationships with Arab and 

other international chambers. One of the basic roles of the chambers is providing mediation and 
arbitration for their members. Article 8 lists the competencies of the chambers of commerce, and 
subparagraph 1/h states the chambers are meant, “To resolve disputes amongst the members with 

others internally or externally, through a commercial commission dedicated for this matter, either 
by amicable settlement or by virtue of arbitration. The regulation will determine the formation of 

this commission and the process of its work.” 
 

10.1 Ministerial Council Decision No. 2 Regarding the Regulation of the Chamber of Commerce 

(2013) 

 
The regulation regarding the Palestinian Chamber of Commerce is valid in the West Bank and 

Gaza Strip. Chapter 9 of this decision regulates the work of the Commercial Disputes Committee. 
This committee is entrusted to settle disputes between the members of the chambers, or between 

the members and others. The head of the Chamber of Commerce serves as the head of the 
committee, which consists of three members of the board elected by the council and a legal expert 
assigned by the board. Article 50 provides that the committee can work as an amicable settlement 

committee or as an arbitration committee. The parties to a dispute have to agree to allow the 
committee to handle the dispute. The committee first tries to mediate amongst the parties. If not 

successful, the committee settles the dispute as an arbitration committee according to the 
Palestinian Arbitration Law. Article 51 stipulates that the parties shall sign an agreement before 
the committee starts the arbitration process. 

 
No data was available on the number of cases handled by the chambers annually, or the number 

that is settled amicably amongst parties referred to arbitration. The extent that appointed experts 

                                                 
19Interview with Thaer Khalil, the Head of the Palestinian Juvenile Prosecution, the Public Prosecution Office, 

Ramallah, Palestine, 31 March 2019. 
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are trained and knowledgeable in the area of arbitration was not clear and it seems they are not 
formally qualified experts. Most cases are apparently settled informally without introducing formal 

procedures.20 
 

11- Personal Status Law No. 61 (1976, West Bank and East Jerusalem) 
 

This Jordanian law is applicable both in the West Bank and in the Jordanian Family Courts in East 
Jerusalem. Article 132 provides that in the case of a dispute between a husband and wife where 

one of them requests a divorce from the other partner, the family judge will give them not less than 
one month to reach a reconciliation. Following this period, if they still want to divorce, the family 
judge refers the dispute to two arbitrators from the families of both the husband and wife . 

Alternatively, those arbitrators can be two experts in reconciliation. The two arbitrators discuss the 
dispute with the husband and wife and anyone else they deem helpful, such as the relatives of both 

the husband and wife. At the end of arbitration process, the two arbitrators write a report 
concluding the result of the reconciliation attempt between the husband and wife, and the family 
judge shall take it into consideration when making his judgment, as long as the report does not 

contradict Article 132 of the law. The Counselling and Conciliation Departments were introduced 
into the Family Court by virtue of a presidential decision from late President Yasser Arafat on 3 

January 2004. The arbitrators appointed under this law do not conduct an arbitration process in a 
professional sense. It is more of an attempt at conciliation or mediation between the husband and 
wife. They do not issue a final decision on the dispute, but rather submit a report to the related 

family judge, who in turn, will take this report into consideration. 
 

12- The Law of Administrative Formations No. 1 (1966, West Bank) 

 
Article 12 addresses the authority of the governor to maintain public order, morals, security, basic 
rights and personal safety, as well as implementing justice while respecting judicial independence. 

Article 65 entitles the governor to take initial measures to maintain public order and security. On 
the ground this means offering arbitration, conciliation and mediation mechanisms through 

specific departments at the governorate. The governorate may employ its legal staff or others 
working in civil peace, or may resort to external mediators and arbitrators. 
 

13- Prevention of Crimes Law No. 7 (1954, West Bank) 

 
Article 3 addresses cases where there is reason to believe that a person constitutes a danger to the 
public order and security. It entitles the governor to request that person to appear before him or 

her. The governor will investigate the validity of the information by questioning the person who 
is alleged to constitute a danger to the public order. The governor can use other methods in his 

investigation, and, in conducting these procedures, should follow criminal procedures law. If the 
governor finds that there are enough reasons to believe that the person constitutes a danger to the 
public s/he requires the person to sign a pledge to not commit the act again. In many instances, 

governorates use these articles to address legal issues that should be settled in a court of law. 

                                                 
20Interview with Dr. Naim Salameh, the Legal advisor to the Union of Chambers of Commerce and Industry, Phone 

Interview, 24 April 2019. 
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14- Penal Law No. 16 (1960, West Bank) 

 

The Penal Law is a Jordanian law that is valid in the West Bank only. Article 52 of the law 
addresses the issue of criminal reconciliation, and allows the alleged perpetrators and victims of 
crimes contingent on a personal claim from the victim, to be processed by the Public Prosecution, 

to resolve criminal cases through reconciliation upon the victim’s consent. 
 

15- Ministerial Council Decision Regarding the National Referral System for Battered 

Women No. 18 (2013) 
 

The Ministerial Council decision regarding the referral system for battered women is theoretica lly 
valid in the West Bank and Gaza, but applicable only in the West Bank. The decision establishes 
rules for service providers working in the domains related to women’s rights and equality between 

the genders when dealing with battered women as established in Articles 4-9 of the decision. 
Articles 10- 8 require service providers in the health and social sectors to provide help and 

protection for battered women, to conduct themselves professionally, and to refer the women to 
the competent authorities, such as a judicial authority who can provide them with the needed 
protection and support. The decision designated several sectors to be a part of referral system, most 

notably the Ministry of Social Development. 
 

For this decision to be implemented on the ground, legislative and policy requirements need to be 
enacted to address gaps in the national system and develop national policies that promote equality 
between the sexes and the eliminate of all forms of violence against women. Hence, the social 

sector plays a key role in the system of protection for several groups, including children and 
women.21 
 

16- Penal Law No. 74 (1936, Gaza) 

 
Penal Law No.74 was issued in 1936 during the British Mandate in Palestine and is valid only in 

Gaza. Article 42 stipulates that if the court is convinced that the defendant belongs to a tribal 
system that deals with criminal acts, the court can apply tribal customs and traditions in deciding 
on a punishment as long as the custom does contradict the public order and justice. This entails the 

recognition by the formal justice system of informal traditions and customs. 
 

17- The Criminal Reconciliation Law (2017, Gaza) 
 

The law is only valid in Gaza. Article 2 details how the perpetrator and victim of offenses and 
misdemeanours should reach reconciliation. It also entitles judicial officers to offer conciliation to 

the defendant or his or her representative, and the public prosecutor to offer reconciliation to the 

                                                 
21Said, Hanan. & Shalaldeh, Lamya. “Enacting and Implementing the National Referral System for Battered Women.” 

Miftah: Policy Meeting, 22 Dec. 2015, http://www.miftah.org/Doc/PolicyPapers/Policy221215.pdf. Accessed 4 May 

2019. 

http://www.miftah.org/Doc/PolicyPapers/Policy221215.pdf
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defendant or his or her representative in misdemeanours. Article 3 stipulates that the defendant 
who accepts the reconciliation before referring the case to the court shall pay a quarter of the 

maximum fine if the criminal act is subject to fine. However, if the criminal act is subject to 
imprisonment only, the defendant shall pay 100 JD in exchange for each month of the 

imprisonment penalty. The criminal case will be dismissed after the defendant pays the 
reconciliation amount and this conciliation shall not affect the rights of the victim. If the 
reconciliation amount is paid as blood money (Diya), this shall be confirmed in front of the family 

court. 
 

18- Family Law issued by Order No. 303 (1954, Gaza) 
 

The law in Article 97 provides that in the case of a conflict between a husband and wife, the family 
judge will appoint arbitrators and to look into the dispute accordingly. Article 98 states that two 

arbitrators are preferred to be from the spouses’ families. Alternatively, those arbitrators can be 
two experts who are well known for their experience in reconciliation. Article 99 provides that the 
arbitrators discuss the dispute with the husband and wife and try to reconcile them. If they are 

successful, they should report that to the judge. Article 100 states if the arbitrators fail in the 
reconciliation they shall determine who was the cause of the dispute and decide on the divorce and 

the financial rights of the wife. If the arbitrators cannot agree, according to Article 101, the judge 
will appoint others to arbitrate. According to Article 102, at the end of the arbitration, the two 
arbitrators shall submit a report to the family court judge who shall take it into take it into 

consideration in his judgment as long as it is in compliance with Sharia’. 
 

19- Family Court Circulars Regarding ADR (Gaza, 2016) 

 
Judicial Circular No.8 regarding arbitration in schism and disputation cases 22reiterate in articles 
of disputes reiterates in Articles 2 and 30 the appointment of arbitrators and the process to be 

followed. Circular No. 15 prohibits family court employees to conduct an arbitration regardless 
their job title. It requires that arbitration be conducted by trained family court arbitrators only. 

c- Applicable Laws and Regulations in East Jerusalem 
 
Contrary to all UN resolutions23, Palestinian residents of East Jerusalem are subject to Israeli law. 

Following the 1967 Occupation, Israel illegally annexed East Jerusalem and extended the 
jurisdiction of domestic Israeli law court to the city’s Palestinian residents. The International Court 

                                                 
22 Also called Shiqaq in Arabic, the word Shiqaq connotes a tense conflict between a couple which can destroy the 

bond of a strained marriage. Shiqaq reflects the differences in opinion which arise between spouses which may lead 

to domestic conflict. For example, a couple constantly fight until they reach a stage when they cannot live peacefully 

together. However, it has to be remembered that not all Shiqaq lead to divorce. What leads to divorce is the difference 

in opinion. If a couple cannot agree between them and separation becomes more likely, the authority (judge) is allowed  

to appoint two males as mediators to seek reconciliation and keep good relations between them while managing them 

professionally at the same time. 
23 The General Assembly resolution 1812 passed on 29 November 1947, known as the Partition Resolution, divided 

historical Palestine into two states: Jewish and Arab. Jerusalem was given a special status, defined as “Corpus -

Separatum,” an independent international entity governed under special international system. This status has not 

change since then.  

https://en.wikipedia.org/wiki/International_Court_of_Justice
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of Justice advisory ruling (2004) concluded that events that came after the 1967 occupation of the 
West Bank by Israel, including the Jerusalem Law, Israel's peace treaty with Jordan and the Oslo 

Accords, did not change the status of the West Bank (including East Jerusalem) as occupied 
territory with Israel as the occupying power.24 Therefore, this report will address the ADR legal 

framework in East Jerusalem under the de facto Israeli jurisdiction, despite its de jure violation of 
international law and the UN resolutions regarding its application. The report will focus on major 
legislation regarding ADR under the Israeli occupation jurisdiction. Informal ADR represented in 

tribal justice or mediation at Family courts is not under Israeli jurisdiction. 
 

1- The Arbitration Act of 1968 
 

The Arbitration Act of 1968 regulates arbitration in East Jerusalem, and applies to the Palestinian 
residents of East Jerusalem if they opt for this procedural law. The act is, to a large extent, an 

evolution of the English laws on arbitration dating back to about 1889, which were inherited during 
the period of the British Mandate in Palestine. The act grants parties wide discretion in designing 
their own arbitration mechanism and process. Parties can choose their own arbitrator or panel and 

grant the neutral third parties whatever amount of power and discretion they wish. The parties can 
decide the arbitration procedure, the range of possible awards, the methods by which evidence and 

briefs will be presented, and decide which law will govern the case. 
 
Parties may proceed with arbitration only if they have agreed to do so. This agreement can be 

reached either long before the dispute erupts or post-dispute. According to the Courts Act of 1984, 
a judge may suggest to disputing parties that the case be submitted to arbitration rather than 

adjudication. However, this referral is contingent on the parties’ agreement. Once a party has 
agreed to arbitration, participation in the procedure becomes mandatory; the party may not renege 
on the agreement and seek to resolve the dispute in court.25 

 

2- The Courts Law of 1984, as amended 

 

The amendment to the Courts Law of 1984, which applies to the Palestinian residents of East 
Jerusalem, grants courts the authority to refer civil disputes to mediation or arbitration upon party 
consent. Under this law the court itself can take the initiative and refer the matter to arbitration, if 

both sides agree. Section 79C(e) of the law (the consolidated version), authorises the court to grant 
a stay of proceedings for as long as it deems necessary if the parties choose to turn to the 

conciliation/mediation process. The court may extend the stay at the request of the parties. Section 
79C (f) states that if the conciliation/mediation process has not resolved the dispute at the end of 
the abovementioned period, court proceedings will resume. The proceedings can also be revived 

prior to the completion of the agreed upon time period at the request of the conciliator/mediator or 
either of the parties. 

 

                                                 
24 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I. C. 

J. Reports. International Court of Justice. 2004. p. 136. ISBN 978-92-1-070993-4. 
25Alexander, Nadja. Arbitration and Mediation in the Southern Mediterranean Countries. Kluwer Law International, 

edited by Giuseppe De Palo & Mary B. Trevor, 2007, pp. 58-61. 

https://en.wikipedia.org/wiki/International_Court_of_Justice
https://en.wikipedia.org/wiki/Jerusalem_Law
https://en.wikipedia.org/wiki/Oslo_Accords
https://en.wikipedia.org/wiki/Oslo_Accords
https://en.wikipedia.org/wiki/Israeli-occupied_territories
https://en.wikipedia.org/wiki/Israeli-occupied_territories


16 
 

2.1 Courts Regulation (1993) 

Regulation 5d of the Courts Regulations, or the Mediation Regulation, states that a mediator is 
forbidden to use any of the information revealed to him during the mediation process for anything 
other than for the mediation itself, except for information he could discover by other means through 

reasonable efforts. In addition, the Mediation Regulation forbids a mediator to disclose any 
information revealed to him during the mediation process to anyone other than the parties to the 

mediation. Furthermore, if one of the parties reveals information to the mediator with the specific 
condition that it be kept confidential, the mediator must not reveal it to any other party involved 
in the mediation, unless the disclosing party waives confidentiality. Thus, if the mediator wants to 

consult a colleague on a case before him or her, he or she must either receive the parties’ consent 
or disguise the parties' identifying details. However, neither primary nor secondary legislation in 

Israel deals with the parties’ obligations to secrecy. 
 
According to the Mediation Regulations, if parties decide to turn to mediation in Israel, unless they 

agree otherwise in writing, the Model Mediation Agreement in the Schedule of the Mediation 
Regulations shall apply to the mediation process and serve as their mediation agreement.26 

 

3- Labour Courts Law 5729 (1969) 

 
The Labour Courts Law of 1969 regulates the labour courts in Israel, and applies to the Palestinian 

residents in East Jerusalem. Article 28 stipulates that “Nothing provided in this law shall be 
construed as preventing the referral of any matter to arbitration. However, where the sole subject 
is a matter in which the court has exclusive jurisdiction, the court shall have the powers of a court 

of law with regard to the arbitration.” 
 

4- Israeli Youth Law (1971) 
 

The treatment of delinquent minors in the Youth Probation Service is conducted according to two 
clauses in the Israeli Youth Law of 1971. Article 22 is connected directly to judicial procedures 

and refers to the role of the probation officer as an assistant of the court. Article 12 refers to the 
prevention of delinquency, the safety of the minor, and rehabilitation. These instructions express 
the social nature of the law with a focus on assistance and rehabilitation. 

 
Youth probation officers, who qualify for this role by taking a special course, are responsible for 

this programme. The programme is offered to minors and their parents as a repair intervention or 
as part of a more extensive treatment programme. The results of the mediation procedure form the 
basis for the recommendations of the probation service to the police and the court. The probation 

officer is professionally trained in social work. The probation officer is responsible for the 
treatment of minor delinquents. He or she conducts an intervention with the goal of changing the 

criminal behaviour of the delinquent and assisting him or her with achieving positive change using 

                                                 
26Kariv, Anat. Becker, Isaac. & Milo-Loker, Shiri. “Mediation and the Ombudsman: A Look to the Future.” 

https://www.mevaker.gov.il/he/Reports/Report_128/SummaryReport/summarypdf_2.pdf?AspxAutoDetectCookieSu

pport=1.Accessed 13 May 2019. 

https://www.mevaker.gov.il/he/Reports/Report_128/SummaryReport/summarypdf_2.pdf?AspxAutoDetectCookieSupport=1
https://www.mevaker.gov.il/he/Reports/Report_128/SummaryReport/summarypdf_2.pdf?AspxAutoDetectCookieSupport=1
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a complex treatment programme that requires the creation of an intervention tailored to each 
individual.27 

 

5- The Family Courts Law (1984) 

 
The Israeli Family Courts integrated mediation methods and mechanisms into their day-to-day 

operations under the Family Courts’ Act of 1984. The law specifically states that the mediator can 
meet with anyone connected with the dispute. The law also stipulates that the mediator can meet 

with the parties separately or together, and that he or she can meet with parties without their 
lawyers if the parties agree. Moreover, the law states that discussions during the process of 
mediation cannot be used in civil proceedings. 

 

6- The Personal Status Law No. 61 (1976, West Bank and East Jerusalem) 

 

Following the decision of disengagement between Jordan and Palestine, the Palestinian Council 
of Ministers made a decision to have the Ministry of Justice be in charge of the family courts and 
Awqaf (endowments) in the West Bank. The family court in East Jerusalem remained under 
Jordanian auspices and is governed by Jordanian laws and regulations. This created a parallel 

operation of several family courts in present-day Jerusalem—an Israeli, a Jordanian and 
Palestinian courts. The Jordanian court operating in Salah al-Din Street, near the Old City 

compound and considered as an antithesis to the Israeli Family court in West Jerusalem. While the 
Palestinian family courts in the district of Jerusalem constitute the main element in the network of 
legal institutions. Compared to the two more prominent elements in the network—the Israeli and 

the Jordanian family courts—the Palestinian courts are indeed of secondary importance from the 
viewpoint of Jerusalemite Muslims. Not only are the PNA courts located outside the Israeli 

municipal borders of the city, but they also lack both the normative and religious prestige of the 
Jordanian court and the practical effectiveness of the Israeli courts28.The three family courts apply 
the Personal Status Law No. 61 for 1976 with different levels of efficiency. 

 

d- Draft Laws 
 

1- The Mediation Bill 

 

A draft Mediation Bill is under development by a committee presided by the Ministry of Justice 
(MOJ) and made up of a representatives from the Public Prosecution, the Ministry of Social 
Development, local NGOs, the Hebron and Tulkarm governorates and  the Family Court High 

                                                 
27Kandel, Sack. Arie, Yael. & Glasner, Sharon. “Criminal Mediation for Minors in Israel.” The Scientific World 

JOURNAL,2007,pp.336340,https://www.researchgate.net/publication/6471382_Criminal_Mediation_for_Minors_in

_Israel. Accessed 1 April 2019. 
28 “Three Shari‘a Courts in Jerusalem.” 9 Nov. 2015, https://lawexplores.com/three-sharia-courts-in-jerusalem . 

Accessed 2 July 2019. 

https://www.researchgate.net/publication/6471382_Criminal_Mediation_for_Minors_in_Israel
https://www.researchgate.net/publication/6471382_Criminal_Mediation_for_Minors_in_Israel
https://lawexplores.com/three-sharia-courts-in-jerusalem/
https://lawexplores.com/three-sharia-courts-in-jerusalem
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Council.29 The draft of the bill is still in its early stages and there is not yet any legislative policy 
memorandum or regulatory impact analysis to this legislation. Apparently, there are some serious 

differences of opinions as to the purposes and goals of this draft.30 The purpose of drafting the bill 
is not clear to all the stakeholders; and the financial impact of the bill or the institutions that will 

be addressed by the law have not been determined. The head of the committee indicated that the 
purpose of the bill is to clarify the process of mediation, and to accredit mediators. Discussions 
with members of the committee indicate that the bill will not be enacted as a law in the near future. 

The draft law provides that the mediator can be a natural person or a legal person and obligates the 
mediator in both cases to obtain a license to practice mediation from the Ministry of Justice. The 

draft also stipulates that the mediation agreement shall be in writing regardless of the writing form 
whether it is formal or informal. The mediation can be a separate agreement or it can be a condition 
in an original contract. The MOJ emphasised the importance of this draft law especially in 

connection with the process and application in other laws; which referred to the mediation process 
such as child and juvenile laws, and the draft law for protection against domestic violence.31 

 

2- The Arbitration Bill 

 
This draft law was proposed for the first time by the arbitration committee at the Internationa l 

Chamber of Commerce-Palestine. The proposal was to amend Law No.3 passed in 2000 with the 
overall purpose of providing a clear comprehensive law that is consistent with basic internationa l 
principles, the Model Law, the New York Convention, and settle any gaps in the law of 2000. 

 
Under the ICC-Palestine, the arbitration committee was comprised of practicing lawyers, 

academics, representatives of the Bar Association, as well as lawyers from the Ministry of 
Justice.The draft law is now under the auspices of the MOJ, which is still coordinating with the 
national team. The draft is in the final stages of discussion. The following are some of the most 

essential features of the new draft of the Arbitration Law:32 
 

The Arbitration Agreement: 

The draft law incorporates model law texts, which details the acceptability of electronica l ly 
exchanged documents as a valid arbitration agreement. It provides for the existence of the 

arbitration agreement if it is referred to in one of the contract documents. The agreement is also 
enforceable as long as such a clause is referenced as part of the agreement. It allows the parties in 

a litigation to refer the case to arbitration, and provides that in such instance the approval by court 
to parties’ request, and the order issued in this context shall be deemed as an arbitration agreement . 
 

Appointment of the Arbitrators: 

The draft law also includes a number of important innovations: it emphasises and maintains party 

autonomy. The draft law considers the third arbitrator appointed as an umpire, and not a member 

                                                 
29 Interview with Tawfiq Hirzallah, Deputy Director, Department of ADR and Professional Affairs, The Palestinian 

Ministry of Justice, Ramallah, West Bank, 23 March 2019. 
30 Interview with Ammar Jamous, the Independence Commission for Human Rights (ICHR), Ramallah, West Bank, 

29 April 2019. 
31 Interview with Tawfiq Hirzallah – MOJ. 
32 Katbeh (n12). 
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of the panel. It permits the parties to select an appointing authority, such as the PCA or ICC or any 
another body or institution, which the parties may designate in the arbitration agreement. The draft 

law also specifies the time in which responding parties must appoint an arbitrator, which is 15 days 
after receiving the request to appoint the arbitrators. 

 

The Role of the Courts 

One of the most important amendments in the draft law relates to the role of the courts in relation 

to arbitration. The draft law adopts the general concept that courts lack the jurisdiction to hear a 
case if there is already a valid arbitration agreement. However, it also specifies that if one party 

resorts to court, the opposing party must invoke the arbitration agreement before litigating the 
substance of the dispute in court. 
 

The new draft better clarifies the action to be taken by courts in the above instance. Instead of 
requesting the court to grant a stay or suspend the case, the new law requires courts to reject the 

case ab initio and instead refer the parties to arbitration. The law also changes the court responsible 
for reviewing arbitral awards from the First Instance Court to the Court of Appeals. This is to 
ensure that judicial review of arbitral awards is limited. Consequently, any decision confirming or 

annulling an arbitration award may go only to the Court of Cassation. 
 

3-The Protection Against Domestic Violence Bill 
 

Article 9 of the draft law stipulates that mediation applies to misdemeanours with the exception to 
sexual crimes. Article 9 gives the Family Prosecution the authority to offer both the victim and the 

defendant mediation prior to commencing legal action without having them express interest in 
resolving the dispute through mediation. Nevertheless, the Family Prosecution cannot conduct  
mediation without the consent of disputing parties. After both parties express their consent to 

conduct the mediation, the Family Prosecution decides the remedies that shall be adhered by the 
defendant. These remedies shall be written in a docket sheet and signed by all the parties involved. 

The parties must receive a copy of the mediation docket sheet. 
 
Any criminal charges shall be dismissed after the full implementation of the mediation agreement , 

but this does not affect the right of the victim to file a civil action with the civil court. However, 
in the case that mediation is not fully implemented, the criminal procedures will continue taking 

into consideration what the defendant has requested. In regards of the cases which are subject to 
mediation according to the bill, it allows mediation in misdemeanor cases only except sexual 
assaults it also prevents it in case of recurrence.  

 

e- Regional and International Conventions 
 

1- The New York Convention for the Recognition and Enforcement of Foreign Arbitral 

Awards (1958) 
 

The catalyst for the development of an international arbitration regime was the adoption of the 
New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958. 



20 
 

The New York Convention continues to set the standard requirements for a successful internationa l 
arbitration process. With the expansion of international trade, the ICC has taken the initiative to 

develop a new convention that would obviate any problems and could replace the Geneva 
Conventions. In 1953 the ICC prepared a draft convention entitled Enforcement of Internationa l 

Arbitral Awards. The New York Convention is the cornerstone of international commercia l 
arbitration because it established an international regime to be adopted in national laws, which 
facilitates the recognition and enforcement of both arbitration agreements and awards. The success 

of the convention is illustrated in three ways. First, over 140 countries are party to the convention. 
There are few private law conventions that have achieved such a wide international acceptance. 

Secondly, for the purpose of interpreting and applying the New York Convention, it is now 
common for the courts of one country to look to the decisions of other foreign national courts to 
see how specific provisions have been interpreted and applied. Whilst these national court 

decisions are not automatically binding, such applications of the common rules of the New York 
Convention have had a direct influence on the development of international arbitration practice 

and law, which has increasing influence on parties, arbitrators, and national courts, regardless of 
nationality. Thirdly, and this follows from the above two points, it is now generally accepted that 
agreements to arbitrate and arbitration awards will be enforced by the courts of most countries , 

which are party to the New York Convention. Upholding arbitration agreements and awards is an 
absolute prerequisite if international arbitration is to succeed, and the New York Convention has 

provided the framework for this success. Palestine has been a contracting state to New York 
Convention since 2015.33 
 

2- The Riyadh Arab Agreement for Judicial Cooperation (The Riyadh Convention) 

 
Palestine is a member of the Riyadh Convention for Judicial Cooperation concerning the 
recognition and enforcement of arbitration awards and judicial decisions. The Riyadh Convention 

does not apply to awards in cases where a government is involved. In addition, it requires a party 
attempting to enforce an agreement in the jurisdiction where the assets are located to obtain a 

certificate from the judicial authority where the award was granted confirming that the award is 
enforceable.34 
 

f- Informal Justice 
 

Informal justice refers to the settlement disputes between litigants outside state courts or the formal 
justice system or the formal ADR system. ‘Tribal judges’ are the main actors in Tribal Informal 
Justice (TIJ).35 In recent years, ‘tribal conciliation’ has been used to describe both the process and 

the outcome of the conflict resolution processes carried out by tribal judges or by concilia t ion 
committees established by the PA.36 

                                                 
33 “The New York Convention.” http://www.newyorkconvention.org/.  Accessed 2 May 2019. 
34 “Arbitrating in the Middle East – Trends, Tips and Traps.” 7 Feb. 2017, https://www.ashurst.com/en/news-and-

insights/legal-updates/arbitrating-in-the-middle-east/. Accessed 2 May 2019. 
35For more information regarding the classification of Tribal Judges with respect to specializations, gender, education 

attainment, etc please see Annex (4) source Institute of Law (n8) 51-74. 
36Khalil, Asem. “Formal and informal justice in Palestine: dealing with the legacy of tribal law.” Études rurales, 2009, 

pp.3.  

http://www.newyorkconvention.org/
https://www.ashurst.com/en/news-and-insights/legal-updates/arbitrating-in-the-middle-east/
https://www.ashurst.com/en/news-and-insights/legal-updates/arbitrating-in-the-middle-east/
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The legal background for the development of tribal informal justice is well rooted in the different 

ruling authorities governing Palestine. Throughout the rule of the Ottomans, the British, and the 
Jordanians, the acknowledgment of TIJ was clear. A detailed description of this historica l 

development is available from many resources.37 
 
The customary law which governs the TIJ in Palestine has created a problematic situation because 

it has led to a legal pluralism in which two or more legal systems coexist in the same social field. 
One of the main fears raised from customary law in Palestine is its effect on the rule of law.38 This 

is particularly true in the case of TIJ where there is no evaluation of the fairness of judgments 
resulted from the conciliation process.39 
 

1- The Relationship between Informal Justice in Palestine and the PA 

 
Informal justice has historically been a strong social pillar, offering an avenue for solving the 
various problems and disputes that arise among citizens. The PA has encouraged and mainta ined 

the role of tribal justice, especially after the Oslo Accords prevented a large proportion of the 
population from accessing legal services, especially those living in Area C and areas in the 

Jerusalem district.40 The PA has used informal justice as a way to extend its authority over 
Palestinian people and land, since it is impossible to use the formal state system, which is largely 
under Israeli control.41 

 
There are serious grounds to believe that the PA has encouraged tribal law, not only by backing 

the actors of informal justice, but also through its whole system of government. On 9 November 
1994, the late President Yasser Arafat issued Presidential Decree No. 161. The decree established 
a Department of Tribal Affairs as part of the President’s Office. This department proceeded to 

draw up internal directives regulating its activities and to prepare internal directives determining 
the administrative status of its employees and specifying a number of conditions and requirements 

for islah men and tribal judges working in the Palestinian governorates. In 2004, the Department 
of Tribal Affairs succeeded in establishing central sulh committees in several Palestinian 
governorates. Besides, the PA tolerated the existing tribal judges and encouraged their work; it 

even encouraged and established official conciliation committees, set up a department to keep 
track of their affairs, and paid salaries.42 

 
During the era of President Mahmoud Abbas, the level of coordination has decreased and authority 
has been shifted to governors and Ministry of Interior (MOI), emphasising PA sovereignty and its 

executive and judicial systems. Furthermore, tribal affairs have been shifted from the Office of the 

                                                 
37 Institute of Law (n8) 51- 74. 
38A set of rules that have originated from a social field or space, that are not completely autonomous from the state, 

but which are also not completely dominated by it, i.e. a “semi-autonomous social field,” as described by Sally Falk 

Moore [1973]. 
39 Khalil (n29) 9. 
40Barak, Ahmad. Tribal Justice in Palestine: Intervention and Reform. 20, p. 14. 
41 Khalil (n 29) 17. 
42Khalil (n 29) 16. 
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President to the MOI by a decision43 from the Council of Ministers.44 However, there is still a huge 
lack of institutionalisation of the work of conciliation committees in the Palestinian cities, and 

many conciliation leaders work individually. This indicates that there is no internal coordination 
or exchange of information.45 The latest decision by President Abbas to cancel the decision 

establishing the high commission for tribal affairs is yet another indication to the political will to 
decrease the authority of tribal justice. 
 

The relationship between TIJ and the PA can be seen on a number of different levels. The following 
are the main PA bodies that have a direct relationship with TIJ: 

 
- Governors: A strong and lively relationship links the tribal justice with governors. 

However, this relation is not consistent and depends on the political or factiona l 

background of the individual practitioner of tribal justice or tribal judge. In their 
relationships with tribal justice, governors rely on the legal provisions that offer them 

extensive law enforcement and administrative powers, including their power to keep 
security and stability in their respective governorates. Tribal leaders play an important role 
in keeping security and civil peace and hence governors resort to them in places where PA 

control is weak, such as areas under Israeli security control. The same has been reported in 
areas under PA control during the Intifada, when the Israeli incursions restricted the 

authority and control of Palestinian security forces in PA-administered areas, especially 
Area A.46  
 

- The Ministry of Interior: Following the Council of Ministers’ decision in 2006, the 
Department of Tribal Affairs was officially placed under the Ministry of Interior and a 

director general was appointed. Offices were opened in all governorates, in addition to a 
central administration in the ministry headquarters in Ramallah. Instructions were also 

issued by the Hamas government in Gaza following the internal division, which supported 
the general directorate of tribal affairs and conciliation, calling it to engage in resolving 
disputes between individuals and assisting the police in achieving security and civil peace 

in Gaza society, similar to what the PA had done in the West Bank.47 In the Gaza 
governorates, practitioners of tribal justice and mukhtars (neighbourhood leaders) 
associated with the general directorate of tribal affairs and conciliation receive periodic 

training in various legal aspects, such as arbitration laws and penal procedures law, through 
the Ministry of Interior’s Department of Training and Administrative Development and the 

Palestinian Judicial Institute. Although important, such training has not been observed in 
the West Bank. Furthermore, the MOI offers financial incentives and covers some of the 
expenses of tribal justice practitioners holding ministry IDs in the West Bank48. 

                                                 
43Council of Ministers’ decision No 25/52/09/CM/AQ) of 2005 issued on 02 March 2006 endorsing the organizational 

and personnel structure of the department for tribal affairs and conciliation. 
44 Barak (n33) 30. 
45Al abed, Wesam. “Strengthening the Relationship between Reconciliation Leaders and Palestinian Civil Police.” 

The Geneva Center for the Democratic Control of Armed Forces (DCAF), Human Rights and Democracy Media 

Center “SHAMS”, 2018, pp. 3. 
46 Barak (n33) 30. 
47 Ibid 31. 
48Ibid 32. 
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- Palestinian Civil Police (PCP): The relationship between TIJ and the PCP is similar to 
the relationship between TIJ and the governorates. Tribal justice practitioners mainta in 

consistent coordination with the police, especially with regards to problems that affect 
security and civil peace. Reconciliation leaders stress that they need the support and 

protection of police to enable them to solve disputes and maintain civil peace. The most 
difficult issues facing tribal justice practitioners are murder cases motivated by revenge or 
honour. To solve such issues may require expelling a large number of the killer’s family 

members, which makes the role of the practitioners harder and more complicated. But 
which is seen from a legal and human right perspective as a penalty that may affect a large 

number of the offender family thus contradicting their basic rights. However, these 
practitioners claim that there is lack of respect and appreciation for their work in PCP 
headquarters. Also, law enforcement officials tend to discriminate when the complainant 

is related or coming through a member with official authority such as a police or member 
of government giving them preference over ordinary citizens. These interventions weaken 

the role of practitioners of tribal justice as would hinder the enforcement of any TIJ 
decision that is not in their favour49. 

 

2- The Interaction between informal justice and formal justice 

 
Informal justice has a tangible impact on the formal justice system in Palestine, although the extent 

of the impact varies according to the area. Because of the space left in the legal system for judges 
to have discretion, it is possible for informal justice decisions to influence court rulings. In fact, 
according to the penal laws50 in force in both the West Bank and the Gaza Strip, a judge has 

discretionary authority in mitigating a penalty that has been stipulated by the law, according to the 
circumstances of the crime and the social context of which the judge considers it to be a part. Also, 

the applicable penal procedures law allows the judge to release the accused on bail.51 If the victim 
forgives the perpetrator, this is also considered a reason to put the case on hold and to suspend the 
punishment imposed by law if a final ruling has not been reached or if the case was based on a 

personal claim. Besides, under judicial practice, it is common for Palestinian courts to mitigate the 
sentence to the minimum prescribed penalty following sulh procedures.52 

 
Nonetheless, TIJ is not affected at all by rulings issued by the formal judiciary. In some cases, it 
was found that, although the accused was not judicially convicted, the informal justice system dealt 

with the accused as if she or he had committed the crime. The slower speed of courts’ decisions 
(compared with the relatively fast decisions of conciliation committees) meant inevitably that 

informal justice could not be affected by the courts’ decisions,53 and may be one of the main 
reasons why individuals resort to informal instead of formal justice.54 
 

                                                 
49Al abed (n38) 4. 
50   See Article 52 of penal code No. 16 (1960), which is still in effect in the West Bank, and penal code No. 74 (1936) 

Article 42. 
51See Penal Procedures Law No 3 (2001) in effect in both West Bank and Gaza, especially articles 130-133. 
52 Khalil (n29) 18. 
53 Ibid. 
54PCBS (n1) table (12) 52. 
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The type of cases that are handled by the informal justice are not very different from the type of 
cases handled by courts. It varies between civil and criminal cases; however, people tend to resort 

TIJ in criminal cases more than civil cases. Thus, due to several factors some have to do with the 
need for an immediate resolution in such cases, while courts take more time in solving such cases55. 

 

3- General Impressions of Informal Justice 

 
For many of the parties involved in a dispute, the results of tribal justice are viewed to be unjust.  

According to the PCBS survey, 39.1% of males and 40.8% of females considered informal or tribal 
justice to be unfair.56 As the principle of equality before the law is undermined by informal justice, 
parties are indeed not equal as far as informal justice is concerned. The issue here is not only justice 

but also fairness. This applies for both victims and perpetrators. A negligent driver who causes the 
death of an innocent victim may end up being released without any punishment. At the same time, 

an innocent person who is presumed to be perpetrator of a certain action may suffer penalties, even 
if found to be not guilty by state courts.57 
 

Furthermore, the level of consideration for women, children and vulnerable groups’ rights is a 
matter of concern, especially considering that tribal judges are not qualified in most cases to deal 

with cases involving women, children, and marginalised groups. The division between Fatah and 
Hamas also has significant adverse effects on the work of tribal justice. A major effect is the 
alienation of tribal justice actors who hold a different political view than the governing side, either 

in the West Bank or the Gaza Strip. Although a number of these practitioners have preferred to 
remain politically independent in order to preserve their professionalism, political factions’ 

intervention in the work of the tribal justice system has negatively affected their work by violat ing 
judicial principles, such as the principle of the independence of judiciary.58 
 

More generally, 24.29% of the population in the West Bank and 32.92% in Gaza were satisfied 
with tribal justice, according to the PCBS survey. The previous data reveal that the majority of the 

survey’s sample in both the West Bank and Gaza were satisfied by the results of tribal justice 
largely because it prevents retaliations. However, this is not always the case. Tribal justice 
processes often failed to stop the violence for good. The launching of a conciliation process or 

even the agreement resulting from tribal conciliation does not always prevent parties to the conflict 
from retaliating59 and taking revenge in the future.60 Moreover, there is a  difficulty in tracking the 

cases handled by the informal actors. Many cases related to GBV and gender sensitivity against 
children and women are referred informally to Mukhtars without any tracking, monitoring. 
Informal actors are dealing with very sensitive cases e.g.: honor killing cases which information 

may not be revealed or know by public or legal entities. 

                                                 
55 For more information regarding the type of cases handled by the informal justice please see Annex (5) 
56Ibid table (11) 51. 
57 Khalil (n29) 21. 
58 Barak (n33) 31. 
59In Case 5, for example, the family of the victim, despite the launch of the conciliation process, set fire to houses and 

cars belonging to members of the family of the person who, by error, caused the death of the victim. After many years, 

and despite the end of conciliation process, the victim’s son, surprised to see the killer of his father in the center of the 

city – where he was not supposed to be – killed him, and a second conciliation process started. (Asem Khalil n29). 
60Khalil (n21). 
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In the aforementioned survey 77.08% of females and 81.39 %of males agree that tribal or informal 

justice system is quicker than the formal legal system. While 53.39 % of females and 58.18 % of 
males agree that the reason for not resorting to formal justice for any future dispute is that the tribal 

or informal justice system is fairer. Given the clear injustice (or at least, the perceived injustice) of 
informal justice, it is hard to understand the trust and demand for TIJ from the public. Any attempt 
to explain or even understand this demand is based on the social patterns in Palestine and the 

culture itself that gives preference to tribal solutions through social pressure on the disputing 
parties, the quick results as manifested in the main findings of the PCBS survey, and the low costs. 

 
The binding effect of tribal justice solutions does not only derive from the decision of the 
conciliation committee but also from the endorsement and acceptance of the jaha61 representing 

the party in the dispute. The family, not the members of the conciliation committee itself, is what 
counts for the parties involved in the dispute. No individual wants to risk being isolated from his 

or her own family if the decisions are not respected. This might give a very basic understanding 
of the influence of informal justice. 
  

                                                 
61Delegation of respected men who represent the perpetrator. 
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IV- Mapping of the ADR actors in the West Bank 
 

ADR actors in Palestine includes several institutions from the public sector, private sector, and the 

civil society. Given the nature of different institution’s interaction with field of ADR, the 

involvement of such wide spectrum of institutions is normal. The regulatory framework is different 

from both the training perspective and the provision of services. Commercial and civil ADR is 

different from the community mediation, penal conciliation and mediation, and labour negotiat ion 

and conciliation. This section will shed light on the most important institutions involved with 

promoting and developing ADR. The public sector’s involvement is covered thoroughly in this 

report, as it reflects the public policy and strategies used to promote ADR. It also illuminates the 

regulatory framework that exists in the absence of an active legislative council. The section on the 

private sector and civil society institutions is just a sample of the initiatives and key players 

involved in ADR. It is by no mean a comprehensive review of all institutions and players in the 

field. 

It is very evident from the research, literature review, interviews conducted, and on-the-ground 

observations that there is a noticeable absence of qualified and trained experts to provide ADR 

services or to develop the necessary legislative and institutional support. This makes the efforts to 

promote and provide ADR services less effective. Most of the professional arbitrators in the civil 

and commercial sector are individual experts working in private firms. They were not part of this 

institutional review, despite that fact that they may constitute the most valuable pool of experts to 

draw upon for any development in this domain. The following are the key institutions involved 

with ADR in Palestine. 

 

a- Public Institutions 
 

Several public institutions play a major role in regulating, organising or providing ADR services 

with the Palestinian community. 

1- The Ministry of Justice 

 

The Ministry of Justice has a specific unit within its organisational structure named the General 

Administration for Professional Affairs and Alternative Dispute Resolution Unit, which consists 

of three departments. One of these departments is the Arbitration and Dispute Settlement 

Department. The major functions entrusted to the ADR Department are to organise the work of 

ADR, such as accrediting and classifying arbitrators, issuing lists of certified arbitrators in different 

specialised areas, and providing these lists to courts. The last list under preparation included 274 

arbitrators in the West Bank and Gaza. Recently, the list was reorganised to include only one 

category of specialisation in arbitration for each arbitrator. The Ministry of Justice believes that 

there should be only one area of specialisation for certified arbitrators.62 The department does not 

                                                 
62 Hirzallah (n22). 
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have, and does not work currently on a database for ADR experts, trainers, or institutions involved. 

There are no statistics or detailed information that can be attained from this department pertaining 

this sector. This seems a vital role it can play in the near future. 

Dr. Tawfiq Hirzallah, the acting director of this unit, presides over the national committee for 

drafting the Mediation draft Law. Following the International Chamber of Commerces Palestine’s 

submission of the draft arbitration law to the MOJ, the unit is now updating the draft Arbitration 

Law as well. 

This unit does not carry out any substantial work in the field of mediation or conciliation, such as 

training, or regulating or even prepare policies and strategies for the ADR domain. The unit will 

recommend accrediting arbitrators who fulfils the requirements as detailed in the Arbitration Law 

regulations, to the minister who will issue a certificate for those. According to the head of the 

department, the unit suffers from a shortage of staff, as there are only four employees. The current 

staff lack the relevant experience in ADR, and have no specific training or practical expertise or 

education in the field of arbitration and mediation that may enable them to lead, regulate, or 

organise ADR in Palestine in an efficient and up-to-date manner that best serves the community. 

Training the current staff, and building their capacities and supporting the department with experts 

that may provide technical experience in the fields of arbitration and mediation legislation is one 

of the priorities for improving the department and its services rendered to the community.63 

 

2- The Prosecution 

 
Criminal mediation in its present form is typically “retributive justice” (people should get what 
they deserve), but it also adopts a “restorative justice” approach, which encompasses a growing 
social movement to institutionalise peaceful approaches to harm, problem solving, and violat ions 

of legal and human rights. This school sees the offense as an insult to the victim, to society, and 
even to the delinquent himself. The goal of restorative justice is to try to heal the harm done by the 

offense, in contrast to punitive justice, which persecutes the offender and disregards the victim. 
The main goal of criminal mediation procedures is the repair of all parties involved. The delinquent 
should take full responsibility of his or her actions, while the victim should get the chance to 

receive answers to his or her questions about why the offense occurred. 
 

2.1 Juvenile Prosecution 

 

Juvenile Prosecution is one of the main departments of the General Prosecution. This department 

was established following the enactment of the Juvenile Protection Law by Decree No.4 in 2016. 

Article 23 states that the department must provide mediation between the victim and the juvenile 

in offenses and misdemeanours under the penalty of the nullification of the process.64 The 

mediation process in juvenile cases is considered a new technique used in criminal proceedings 

                                                 
63Ibid 
64The Public Prosecution of the State of Palestine. Eighth Annual Report 2017. The Public Prosecution of the State 

of Palestine, 2018, pp.29, Palestine. 
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and is in line with contemporary criminal policy and the standards of international conventions 

endorsed by the State of Palestine, in particular the Convention on the Rights of the Child.65 In 

2016, the number of juvenile cases that were dealt with through mediation was 171 cases. In 2017, 

the number was 602, and in 2018, the number was 841 out of the 2,201 cases that were registered 

that year.66 

In each Palestinian governorate, prosecutors especially those in the juvenile prosecution are trained 

in conducting mediation for juvenile cases. They have acquired specialised training through 

different programmes.67 Their actual experience and capabilities differs from one prosecutor to 

another. The Juvenile Prosecution developed a technical manual, which addresses the mediation 

process for juvenile cases. The manual was developed by Jordanian expert Dr Thaer Al-Odwan of 

the General Director of the Jordanian Judicial Training Institute. The Juvenile Prosecution attempts 

to evaluate both the mediation process and the prosecutors by observing their level of adherence 

to the abovementioned technical manual. It also works to spread awareness to teenagers and the 

public in general of the role of mediation in protecting juvenile rights and the rehabilitation of 

juveniles. Moreover, there are 20 guarantee measures adopted by the Palestinian Juvenile 

Prosecution that assure fair procedures for juveniles.68 These guarantees have been derived from 

the Juvenile Protection Law passed in 2016. They include: 

- The juvenile’s best interest (Article 2) 

- The confidentiality of juvenile cases (Articles 9,30) 

- Specialisation in juvenile cases (Articles 15,16,24) 

- The mandatory presence of the child counsellor for all the procedures taken by the Juvenile 

Prosecution (Articles 19 -25/2) 

- Detention as the last resort in juvenile cases (Article 20) 

- Restorative Justice (Article 23) 

The mediation process as set for in the technical manual is composed of four main phases: 

- One the juvenile prosecutor receives a complaint, she or he shall check the criminal liability 

of the juvenile and the classification of the criminal act. Then they decide whether the 

juvenile prosecutor shall in accordance with the provisions of the law offer mediation. 

- Second, the juvenile prosecutor, when applicable, shall offer mediation to the parties in the 

presence of the juvenile’s guardian. 

                                                 
65 On 2 April 2014, Palestine signed the Convention on the Rights of the Child (CRC) and the Optional Protocol to 

the Convention on the Rights of the Child on the involvement of children in armed conflict. 
66The Public Prosecution of the State of Palestine. The Report on the Achievements and statistics of the Juvenile 

Protection Office. The Public Prosecution Office, 2018, pp.23, Palestine. 
67 Thaer Khalil (n16).  
68Ibid.  
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- Third, if the juvenile confesses committing the criminal act, the juvenile prosecutor shall 

record the juvenile’s confession and his or her guardian is responsible for making the 

juvenile adhere to any remedies imposed by the mediation agreement. 

- Fourth, the juvenile prosecutor shall proceed in the procedures of the mediation with the 

consent of both the victim and juvenile’s guardian. The prosecutor shall record the 

mediation offer in a mediation docket sheet in the presence of the Child Protection 

Counsellors, unless the Child Protection Counselors cannot attend due to an emergency. 

The reason for the absence shall be recorded in the docket sheet. It is important to mention 

that the docket sheet appears automatically in all cases that involve juveniles as a measure 

to make sure that the juvenile is offered mediation according to the law. 

If all the parties agree to proceed with the mediation process, the juvenile prosecutor asks 

the child counsellor to prepare a report of all the mediation procedures. Based upon the 

report, the remedies are decided and the mediation agreement is finalised. The juvenile 

prosecutor assigns a mediator who would be appointed from one of the accredited 

community organisations such as civil society organisations that work with children or 

ADR.69 The mediation does not end without the report from the child counsellor, and the 

remedy must be discussed by the juvenile prosecutor and the child advisor to ensure its 

suitability. Based on the aforementioned discussion, the juvenile prosecutor imposes the 

suitable remedy, taking into consideration the best interest of the juvenile70. 

The Palestinian Juvenile Prosecution faces some obstacles upon conducting such mediations. Most 

important is the absence of specialised and trained mediators who are sensitive to children’s rights. 

This has led the Juvenile Prosecution to play both the role of the prosecution in offering mediation 

and acting as mediators working to reach an agreement between the parties. The Juvenile 

Prosecution has suggested that the authority responsible for organising the work of mediators and 

issuing a list of the names of licensed mediators should be the Ministry of Social Development.  

The second obstacle lies on the remedies decided upon by child protection counsellor in every case 

mediated. The remedies are limited to the supervision of the juvenile by his or her guardian/s while 

Decree No.4 offers other remedies that can effectively correct the behaviour of the juvenile. 

 

2.2 Family Prosecution 

 

The role played by Family Prosecution with regards to ADR is still evolving. There is no legal 

framework that governs ADR as a mechanism to settle family disputes. However, family 

prosecutors cooperate with social advisors through protective measures that allow for the 

prosecution to intervene in cases where the law does not allow for sensitivity to women’s rights. 

The Protection from Domestic Violence Bill is expected to stipulate mediation as a mechanism in 

                                                 
69 The accredited community organizations are not specified in the Juvenile law by decree, nor were they clarified in 

the interviews.  
70The Public Prosecution of the State of Palestine. The technical manual for Public Prosecutors. The Public 

Prosecution Office, 2019, pp.18-26, Palestine. 
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family cases. Family Prosecution is represented on the drafting committee for the law, and has 

commented on the draft. Mainly these comments have to do with enabling the family prosecution 

to be the body entrusted with conducting the mediation instead of the police. The other comment 

is related to providing more guarantees for women’s rights during the mediation process, for 

example prohibiting mediation in case of repeated criminal acts against the same woman from the 

same predator.  The bill allows mediation in misdemeanor cases only and excludes sexual assaults 

cases from being subject to mediation. 

Family Prosecution suggests that there should be specialised mediators with sensitivity to women’s 

rights who are trained to deal with cases where women’s rights are violated.71 The family 

prosecutors, from their past experience in resolving disputes through informal mediation with the 

parties commented on the law as follows: 

1) Mediation should be under the jurisdiction of the prosecution not the police department. 

The mechanism of mediation must be clearly defined and set out in the law. 

2) Mediation must be conducted following the confession of the perpetrator, and the law must 

not leave the option to opt out of the process easily and drop the charges, especially for 

women, in order to prevent being pressured by relatives to drop the case. 

3) There must be special committees with mediators approved by the MOJ with suffic ient 

knowledge of gender sensitivity. 

 

3- The Family Courts: Family Counselling and Reconciliation 

 

Family counselling and reconciliation offices were created in the Family Courts according to a 

presidential decision made by the late President Yasser Arafat on 3 January 2004. The family 

counselling offices work in all the family courts. There are 24 first-instance family courts 

distributed throughout 11 governorates around the West Bank. The offices are also active in the 

Gaza Strip with offices in most of the family courts. In 2018, the offices in Gaza received around 

1,885 cases, of which 491 were solved through reconciliation, 352 were referred to the family 

court, and the rest of cases were solved through family counselling.72 

The family counselling offices have been initially established and in fact helped strengthen family 

ties and reduce community conflicts. According to these offices this can be proved by the decrease 

of divorce cases in both the West Bank and Gaza after the establishment of the family counselling 

offices.73 The offices are connected and report directly to the Family Judge’s Office, which 

facilitates their work. 

                                                 
71Interview with Dareen Salhieh, head of the Family Prosecution, The Public Prosecution Office, Ramallah, 

Palestine, 28 March 2019. 
72“The Experience of Sharia Courts in Gaza Family Reconciliation”. 

http://www.ljc.gov.ps/index.php?option=com_content&view=article&id=1039. Accessed 7 May 2019. 
73  Ibid. 

http://www.ljc.gov.ps/index.php?option=com_content&view=article&id=1039
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The family counselling offices operates as follows: 

1. The Family ’judge transfers legal cases concerning family disputes, with the 

exception of alimony cases, to the family counselling offices and the cases are 

handled by their staff members, ideally by psychologists and social workers. 

2. After officially transferring cases from the family judge to the department, the staff 

attempts to solve disputes and make agreements between disputants. These cases 

are addressed with full confidentiality and impartiality. 

In practice, the workers at family counselling may not find solutions that satisfy both sides. Such 

cases will be transferred to the judge to continue legal procedures. It is important to mention that 

the workers at the family counselling offices in the family courts are obligated to refer battered 

women to receive legal protection from the police and Family Prosecution. 

The main challenges that face the family counselling offices are as follows:74 

- Not all family courts include such an office, especially in marginalised areas. 

- The staff are not well trained to offer such counselling and mediation and in many 

instance there is a trend to pressure women to compromise their rights. The role of 

the rights of woman in the society may not be well comprehended and endorsed by 

such staff; thus may affect their capability and efficiency to address such 

counselling. 

- There is a lack of a sustainable mechanism to follow up with and assess the national 

referral system for battered women. Especially concerning the absence of a unified 

system that links the family counselling offices with partners such as the Women’s 

Committee at the Ministry of Social Development. 

- There is a need to institutionalise the work of the offices in the (family) courts. 

There is a procedures manual which was developed through the EPJEP-USAID 

Project, but it needs to be reviewed and updated.  

 

- The psychologists and social workers who were trained to handle cases under the 

EPJEP Project were not maintained and employed as permanent staff. Therefore 

the current staff are not adequately trained or qualified.75 

 

 

                                                 
74Interview with Sumod Damiri, Chief Personal Status Prosecution, Personal Status Prosecution, Supreme Judicial 

Department, 4 April 2019. 
75In 2014 the Enhanced Palestinian Justice Programme (EPJP) trained a group of psychologists and social workers  to 

work at the family counselling offices in the Sharia’ Courts. 
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4- The Ministry of the Interior: The Public Administration for Tribal Affairs and Reform 

 

The Council of Ministers decided to join the Department of Tribal Affairs and Reform with the 

Ministry of Interior and it is now one of the public administrations belonging to the Ministry of 

Interior. 

The services provided by the General Directorate for Tribal Affairs and Reform include: 

- Receiving complaints from citizens about problems and tribal matters and then 

working to resolve these disputes or direct citizens to the competent authorities who 

can contribute to the resolution of any family or tribal or legal dispute. 

- Supervising and following up with all reconciliation committees and tribes that 

work within the rule of law and tribal customs. 

- Issuing special IDs for tribal justice practitioners to legitimise their work before all 

official and non-official bodies. 

- Intervening in the work of any group or tribe in the event of any violation to the 

law. 

- The directorate works on development of tribal law in line with Sharia’ and the rule 

of law. 

- Forming committees in all governorates to establish civil peace and harmony 

among all the members of the society and intervening in any clan disputes, whether 

personal or social in line with tribal law and customs. 

- The directorate is responsible for appointing mukhtars (heads of villages or towns) 

and accrediting them and is working on issuing IDs for tribal justice practitioners 

to facilitate their work.76 

 

5- Governorates: The Civil Peace Department 

 

The governorates are part of the public administrations of the state and are organised by the 

Governorates Law No. 29 passed in 1955. Each governorate includes a Civil Peace Department 

under the Civil Peace and Security Unit, which is directed by the governor. The Civil Peace 

Department aims to resolve social disputes, maintain civil peace and help disputing parties to reach 

an agreement. 

The Civil Peace Department in each governorate consists of two committees: The first is a 

directory committee (tribal council), and the second an auxiliary committee. The tribal council is 

headed by the governor, the deputy governor for civil peace, the head of the civil peace department, 

                                                 
76“The Organizational Structure for the General Administration for Tribal Affairs in Hebron.” 

http://www.moi.pna.ps/Departments/tribal-affairs.  Accessed 30 April 2019. 
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the legal consultant at the governorate, and the head of the security department. Its members 

include decision makers who have a profound knowledge in Palestinian culture and traditions.77 

The governor usually receives a written complaint regarding a certain dispute for which the 

complainant is requesting the help of the governor. The governor refers the complaint to the Civil 

Peace Department. The auxiliary committee contacts the parties and any other stakeholders 

involved in order to reach a resolution. The committee may ask for help from tribal leaders. It then 

passes its recommendations to the directory committee in order to make an appropriate decision 

for each case. 

The Civil Peace Department in each governorate works jointly with legal experts and civil society 

organisations. It also makes sure that the tribal leaders associated with the department do not 

receive financial benefits and are known for their wisdom and integrity. Tribal leaders are chosen 

by the civil peace department based on their influence over the disputed parties. There is no 

formalised method of cooperation between the governorate and tribal leaders due to the 

governorates’ fear that tribal leaders may misuse a connection with the governorate for their 

personal benefit. However, some governorates get help from local institutions, such as Human 

Rights and Democracy Media Centres (SHAMS), and the Geneva Centre for Security Sector 

Governance (DCAF) to train tribal leaders on issues related to ADR and gender sensitivity78. 

However, there was no assessment of the tribal leaders’ progress after they received training from 

the aforementioned organisations. Moreover, the governorates did not continue to work with the 

tribal leaders who received the training and deemed most of them incompetent. Moreover, there is 

a shortage of trainings targeting tribal leaders in Palestine, as most stakeholders believe that 

training tribal leaders on issues related to gender sensitivity is ineffective because the leaders hold 

onto their masculine mentality, which does not allow for new contemporary approaches to be 

applied to resolving or handling disputes. 

It is important to mention that the Civil Peace Departments’ work is more crucial in some 

governorates than others due to the power of tribal justice indifferent governorates, and the 

confidence of the disputing parties in such mechanisms. The Civil Peace Department in Hebron is 

the most active in the West Bank. 

6- ICHR 

 

The Independent Commission for Human Rights (ICHR) was established in 1993 by a Presidentia l 

Decree issued by President Yasser Arafat. The decree was subsequently published in the Officia l 

Gazette in 1995. In its capacity as the constitutional Palestinian human rights institution, the ICHR 

seeks to protect and promote human rights in accordance with Palestinian Basic Law and the 

international principles of human rights. In accordance with the Presidential Decree, the duties and 

responsibilities of the ICHR are “to follow-up and ensure that different Palestinian law, by-laws 

and regulations, and the work of various departments, agencies and institutions of the State of 

Palestine and the Palestine Liberation Organisation meet the requirements for safeguarding human 
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rights.” The decree entrusted the ICHR with the drafting of its statutes in a manner that would 

ensure its independence and effectiveness. 

Furthermore, Article 31 of the Basic Law modified in 2003 provides that “An independent 

Commission for Human Rights shall be established by law, which shall specify its formation, 

duties and jurisdiction. The Commission shall submit its reports to the President of the National 

Authority and the Palestinian Legislative Council.”79 

The ICHR uses ADR in several areas. The ICHR receives complaints from all citizens, includ ing 

women and children who are victims of violence, whether it is physical, sexual, or psychologica l. 

The commission solves the complaints they receive by meeting with the related governmenta l 

department in order to attempt to resolve the dispute amicably; through direct communication and 

negotiation. If the governmental department does not cooperate the ICHR will resort to the courts; 

and mainly to the High Court of Justice.80 

The ICHR is represented by a member in the legislative committee responsible for drafting the 

mediation law. Certain staff at the ICHR received specific training in mediation in order for them 

to be more engaged with new procedures. They are perceived to be an experienced, neutral 

mediators who may be called upon by the prosecution. 

The ICHR has an online service, which allows children to fill out a complaint form through the 

commission’s website. This service was developed through cooperation with Save the Children. 

Also, the ICHR is planning to spread awareness of the Children’s Complaints System through 

school visits that will be coordinated with the Ministry of Education. 

The ICHR has offices in Hebron, Nablus, Tulkarem, Bethlehem, Ramallah, and Gaza. The ICHR 

staff includes in addition to specialized lawyers; social workers, psychologists, and a pedagogical 

advisor. However, the capacity of the ICHR’s staff is not sufficient and there is a need for more 

specialised staff such as pedagogical advisors and social workers. In rural areas and Area C, the 

staff of the ICHR conduct field visits to raise awareness and receive any complaints. 

 

7- The Ministry of Labour- The Public Administration for Labour Relations 

 

The Public Administration for Labour Relations at the Ministry of Labour aims to guarantee the 

stability of labour relations inside workplaces and decrease the number of labour disputes by 

intervening directly to solve these disputes. It works to enhance collective labour negotiations, 

which aim to improve work conditions and environment by producing collective agreements that 

maximise benefits for both employees and employers. The administration is required to spread 

awareness of the importance of enhancing dialogue by opening channels for communica t ion 

between different actors, such as labour unions, and establishing dialogue committees on both the 

institutional and the national level. 

                                                 
79“ABOUT ICHR.”  https://www.ichr.ps/en/1/1/84/About-Us.htm.  Accessed 7 May 2019. 
80 Meeting with Ammar Dwaik , Executive Director ICHR, ICHR Office, Ramallah, Palestine, 29 April 2019. 
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The administration focuses mainly on collective labour disputes; this is when employees try to 

enhance their work environment or to claim a right granted by the law. If the employer does not 

respond to the employees, the Administration for Labour Relations sends a conciliator to the 

institution, and the conciliator tries to mediate between the disputing parties. 

The administration also works to solve individual labour disputes that mostly occur over the 

employee’s financial rights. The administration usually handles these disputes through its staff in 

each governorate. The staff tries to bring both parties of the individual labour dispute to agree on 

a settlement to the dispute. However, in many cases, one or both of the parties may not agree on 

the solutions proposed by the administration staff and they then resort to judicial solutions or 

sometimes do not even follow up on solving the dispute.81 

The administration preforms its tasks through teams of three conciliators each who are distributed 

in the north, south and middle of the West Bank. There is a branch office for the administration in 

all West Bank directorates with a total number of 24 employees. The number of the conciliators is 

not enough to serve the West Bank and Gaza, especially considering the fact that are no specialised 

labour courts in Palestine 

The employees at the administration have received basic training in conducting mediation. 

However, these trainings are not enough and need to be intensified as the staff at the administra t ion 

could use more specialised training in mediation.82 

In 2018, the total number of individual complaints that were registered by the Dispute Resolution 

Unit was 867 cases, about 373 of which were solved by the unit.  The number of cases that were 

referred to courts was 244. The number of cases that were retained because either the disputing 

parties desired it or they neglected to follow through was 104. There are 146 cases that are under 

review.  

The total number of the collective complaints that was registered in 2018 was 27. Ten of these 

disputes were solved by signing collective agreements and MOUs between the institution and the  

workers.83 

The following table shows the complaints registered broken up by gender.84 

 

Gender 

No. of 

complaints 

Status of cases Dispute amounts 

S
o
lv

ed
 R
ef

er
re

d
 

to
 c

o
u

rt
s

 R
et

a
in

ed
 

U
n

d
er

 

F
o
ll
o
w

 

u
p

 

JD USD ILS 

Male 695 303 188 86 118 284 22256 2817701 
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Female 172 70 56 18 28 0 12459 300099 

Total 867 373 244 104 146 284 34715 3117800 

 

8- The Palestinian Police: Family and Juvenile Protection Department 

 

The Family and Juvenile Protection Department was established in 2008 under the organisationa l 

structure of the Palestinian Police Force. The department provides for the protection of women 

and children. The work of the department is not limited to cases referred by the Public Prosecutor. 

The department aims to maintain the social fabric of Palestinian society by conducting 

reconciliation between family members.85In 2009, the department developed a unit to deal with 

juvenile cases using international standards. Therefore, the department worked on training a team 

of specialised staff who participated in a number of integrated training programmes meant to teach 

them to deal with cases involve women and children.86 

The Family and Juvenile Protection Department now has one main centre based in Ramallah. 

There are units across the West Bank with a total of 11 branches, employing a range of 115 to 120 

officers from different areas of law, psychology, and sociology. The department aims to open two 

new centres in Bethlehem and Nablus, which will increase their outreach. The number of cases 

registered within the department is as follows: 

Year No. of cases 

2014 6,077 

2015 6,009 

2016 6,041 

2017 6,599 

2018 7,049 

 

The Juvenile Protection Department is not authorised to offer mediation, as it is legally part of the 

mandate of the Juvenile Prosecution. Informally, the department plays a very small role in 

preparing the parties in juvenile cases for mediation. For misdemeanours and minor offenses, the 

department encourages the disputing parties to reach reconciliation before registering a complaint. 

Whenever possible, police officers play a part in encouraging the parties to agree to solve the 

dispute before referring it to the prosecution while considering the best interests of women and 
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Accessed 7 May 2019. 
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children. In many instances, tribal leaders get involved in conducting reconciliation in such cases 

through the governorate, as it is the formal body of communication with tribal leaders. 

The department’s outreach to Area C, Hebron H2, and East Jerusalem requires coordination with 

the Israeli Government. This slows down the department’s response and impedes its ability to 

provide protection and assistance to women and children in distress. One of the initiatives that was 

most effective was a project initiated by the GIZ to create mobile police stations for Area C and 

remote areas in the West Bank that do not have access to a nearby police station. This in itself is a 

political impediment in those specific areas. The fact that the presence of such police services in 

these areas will enhance ADR mechanisms rendered. 

 

b- Private Sector and Civil Society Organisations 
 

Several private sector initiatives were begun in the last few decades to support the promotion of 

ADR services. Many of these initiatives evolved as projects funded by donor organisations or 

institutions and faded due to lack of funding, sustainability, or buy-in from the stakeholders. This 

has affected the provision of ADR services in a professional manner, despite the high-quality work 

done by these initiatives. 

The focus of the private sector initiatives is two-sided. One side aims to establish centres for 

resolving commercial disputes. The other side focuses on the civil society organisations and are 

geared towards community dispute resolution, training in mediation and conciliation, and raising 

public awareness of ADR. 

 

1- Tahkeem: The Centre for the Settlement of Commercial Disputes87 

 

In the late 1990s, the US Agency for International Development (USAID) undertook an ambitious 

legal reform project to aid the fledgling justice system in the Palestinian Territories. This project 

– one of several on-going international aid projects in the region at that time – was intended to 

focus on developing pilot trial courts, aiding four law schools, engaging civil society in the 

promotion of justice, and creating a court-annexed ADR programme. DPK, the contractor, 

proposed that the programme include an ADR capacity in the commercial sector. 

DPK hired Palestinian attorneys from the West Bank and Gaza to conduct a feasibility study. Out 

of 79 companies surveyed, 97 % indicated familiarity with arbitration and mediation. 

Approximately 60 % of the companies interviewed acknowledged using ADR services in the past, 

but their overall impressions were mixed: 29 % had a “good” impression, 62 % had a “fair” 

impression, and 9 % had a “poor” impression of their ADR experience. The consultants learned  

that the principle reason these companies chose to use mediation or arbitration was to save time or 

                                                 
87Davis, William E. Katbeh, Lubna. & Maghzi-Ali, Shahla. “Creating a Commercial Dispute Resolution Center in the 

Palestinian Territories.” Dispute Resolution Journal, 2005. 
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money. Despite the varied experiences with ADR, a large majority (over 93 %) expressed interest 

in the establishment of a commercial ADR centre in the region. 

DPK invited bids from Palestinian firms to establish an ADR centre. Massar Associates a private 

consulting company won the bid in 2001 and began work in 2002. Massar conducted a follow-up 

assessment, which included interviews with 40 CEOs and general managers from a diverse array 

of Palestinian companies and associations. Ninety five percent of those surveyed were willing to 

offer their support to an ADR centre. Such a centre could augment the administration of justice 

and contribute to economic development by offering arbitration and mediation services to the 

private sector in the region. 

Massar designated Ramallah and Gaza City as the locations for the offices of the new ADR centre, 

which would be called Tahkeem. Tahkeem Centre faced some significant obstacles. One was the 

lack of public information regarding the nature and practice of ADR. To address this problem, the 

centre engaged in extensive marketing and educational efforts to positively influence attitudes 

towards ADR. It created and disseminated a monthly newsletter for the public and potential clients 

to educate them about the existence of centre offices, the concept of ADR, and the laws and 

regulations affecting the business community. 

Tahkeem Centre collaborated with regional and international centres throughout the Arab world 

and elsewhere. The Tahkeem Centre's rules and procedure were created through a collaborative 

process complying with the Palestinian Law of Arbitration passed in 2000. The rules are based on 

international standards, primarily the UNCITRAL Model Rules of Arbitration and the ICC Rules 

of Arbitration. Tahkeem Centre also developed a code of ethics for neutral third parties based 

primarily on the Code of Ethics for Arbitrators in Commercial Disputes prepared by committees 

from the AAA and the American Bar Association, to maintain the neutrality and reliability of 

Tahkeem Centre services. The centre set up a training unit to offer legal training to the private 

sector to ensure that its practitioners were competent; it also developed arbitration and mediation 

training programmes and manuals. Skilled practitioners were invited to assist in the training 

programmes by sharing their experiences. Tahkeem's pool of practitioners included seasoned 

arbitrators and mediators, as well as practitioners who were new to ADR but had undergone basic 

training and practice. 

The Tahkeem, Centre faced the challenge of building a client base so that it could become self-

sufficient. After its inception, the Tahkeem Center handled several domestic and internationa l 

arbitrations and mediations. It is now registered with the Palestinian Ministry of Interior as a non-

profit organisation. The Palestinian Ministry of Justice and the Ministry of National Economy have 

also approved the registration of the Tahkeem Centre. It also joined the International Federation 

for Commercial Arbitration Institutions (IFCAI) in the spring of 2003. In January 2004, the 

Tahkeem Centre became a member of the Arab Federation of Arbitration Institutions. 

Tahkeem existed for a few years following its establishments and funding as a project. It was 

hosted at the Massar Company and administered by its offices in Ramallah and Gaza which 

allowed its existence for some years. However due to lack of cultural awareness of ADR, and 

because it was hosted at a private sector company in competition with many other private sector 
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actors, and because of the relatively high fees of Tahkeem’s services, the Centre was closed after 

a few years of its initiation 

 

2- The Palestine National Committee - International Chamber of Commerce  

The Jerusalem Arbitration Centre 

 

ICC-Palestine was founded in January 2011 by the national chamber of the International Chamber 

of Commerce in Paris with the mission of connecting the Palestinian economic sectors with 

international economic practice; fostering a competitive and healthy economic environment; and 

ensuring that Palestinian private sector institutions are able to voice their various interests locally, 

regionally, and internationally.88 It was formed as the result of a cooperative efforts between ICC 

headquarters and leading Palestinian businessmen. The founding members of the ICC-Palestine 

Group included representatives from leading business sectors in Palestine. The creation of an ICC 

Group in Palestine contributed substantially to the expansion, modernisation and enhancement of 

Palestine’s international trade and investment horizons.89 

The development of a Jerusalem Arbitration Centre (JAC) for the resolution of commercia l 

disputes between Israel and Palestine was agreed upon in a memorandum of understanding signed 

by the International Chamber of Commerce, ICC-Palestine and ICC-Israel. The JAC was formed 

to bring fair, expeditious, and cost-efficient dispute resolution to the region and was expected to 

help repair ties between Palestinian and Israeli business people, opening room for new markets, 

attracting local and foreign investments, and bringing long-term benefits to the legal profession.90 

This is the first time since the Oslo Accords in 1993, when trade between Israel and Palestine was 

more organised, that there has been an internationally-accepted arbitration mechanism to resolve 

commercial disputes. The ICC has been instrumental in establishing the JAC, a joint venture 

agreement between ICC-Palestine and ICC-Israel, which will serve as a wholly independent 

provider of dispute resolution services for the settlement of commercial disputes betwee n 

Palestinian and Israeli businesses. The JAC utilises specific rules that were drafted for the JAC 

based on the ICC Rules of Arbitration with minor customisations informed by the Palestinian and 

Israeli rules of arbitration. The International Court of Arbitration pledged to offer its expertise to 

the Centre, providing on-going training on the ICC Rules of Arbitration and guidance on selecting 

arbitrators, jurisdiction, and other legal issues. 

The centre’s international arbitration committee (the JAC court) was comprised of nine members, 

including its president, Rifat Hisarciklioglu, who is also president of ICC-Turkey. ICC-Palestine 
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and ICC-Israel each recommended two members of the court. The remaining four members, 

including the vice-president, were recommended by the president. Subsequent members of the 

court were appointed jointly by ICC-Palestine and ICC-Israel with the consent of the Internationa l 

Court of Arbitration. The centre’s governing offices were located in ICC-Palestine’s office in 

Ramallah and in ICC-Israel’s office in Tel Aviv, while the secretariat and hearing centre is based 

in East Jerusalem. 

Despite the high political and technical support for establishing the JAC, the considerable amount 

of effort to introduce new rules and market the venue for Palestinian, Israeli, and Palestinian-Israe l i 

disputes, the JAC failed to attract any of the mentioned disputants to settle their dispute within this 

high-profile forum. The JAC was officially closed following the lack of any actual cases referred 

to it. There are many reasons for the failure of the JAC, among the most important being the 

international character, high fees, and lack of trust by the disputants. 

 

3- Palestinian International Arbitration Chamber (PIAC) 

The Palestinian International Arbitration Chamber was founded by the Italian Cooperation from 

the Umbria Region with scientific support from the University of Perugia, and partnership with 

several important Palestinian national organisations and associations. The president issued a 

special decision to form the committee to establish this chamber. This project established the 

regulations necessary to create the first Palestinian International Arbitration Chamber and provide 

human resources through the training of qualified professionals. It also set up the means to deliver 

high quality services. 

The objectives of the chamber are the management and resolution of disputes and quarrels, 

presented in accordance with the law relating to commercial contracts, and financial and 

engineering works. Controversies and disputes are handled and resolved in accordance to the legal 

relations between the parties in conflict, whether they have signed a contract or not. PIAC ensures 

resolution of such disputes through arbitration. 

The PIAC offers ADR, including mediation and arbitration, through the PIAC arbitral court, 

arbitration procedural rules, and a list of specialised arbitrators who can meet the needs of the 

parties in dispute and to ensure the creation of a just and impartial arbitral award. To ensure 

competence, the PIAC member arbitrators to apply, and the selection is based on PIAC rules and 

standards. 

There is a list of arbitrators for PIAC that includes some experts who, by the spring of 2014, had 

attended and passed training courses. The list of arbitrators is divided into all types of commercia l 

and economic areas, allowing parties to choose the arbitrators best qualified to solve their disputes.  

In its provision of services, the PIAC has developed rules for arbitration that are based on the 

Palestinian Arbitration Laws and the UNCITRAL model arbitration rules. There are no mediation 

or conciliation rules available or adopted for the implementation of mechanisms other than other 

that. There has also been no training of potential experts to render such services 
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The founding members of PIAC are the Engineering Association, the Palestinian Bar Association, 

the Palestinian Contractors Union, and Federation of Chambers of Commerce and Industry and 

Agriculture, and the Palestinian Federation of Industries. The Board of Directors is comprised of 

representatives from these institutions. 

The types of cases submitted to the PIAC include financial and commercial disputes, real estate 

disputes, intellectual property disputes, and many other fields. The PIAC promotes the adoption 

and inclusion of arbitration based on its rules for the settlement of disputes. 

The PIAC was established as a donor programme to promote ADR in Palestine. It was dedicated 

mainly to civil and commercial business and contracts. The chamber gained momentum when it 

was being funded, conducting several training courses for potential arbitrators and drafting 

arbitration rules. The establishment of the chamber did not develop a sustainability plan or to build 

a strategy for attracting disputants to the chamber. Despite the fact that the founders are from the 

largest professional economic sectors which are the Engineering Association, Jerusalem Center; 

the Palestinian Bar Association; the Palestinian Contractors Union, and Federation of Chambers 

of Commerce and Industry and Agriculture, the Palestinian Federation of Industries. Disputes were 

supposed to be referred to the centre from the national organizations and associations, who 

comprised the founding committee and later the board of directors of PIAC. Apparently there was 

not enough marketing of PIAC services aimed at the general membership of these unions and 

associations. Additionally, the chamber did not satisfy the disputants’ requirements for 

responsiveness in handling cases and appointing arbitrators. The chamber has no permanent 

trained secretary available to advise or process applications or nominate and appoint arbitrators. 

The chamber did not manage to settle any cases in the past years to build a reputation in this field. 

Despite requests for data on cases submitted and resolved; the Chamber did not respond to this 

request probably for the lack of any substantial numbers. 

 

4- The Chambers of Commerce, Industry and Agriculture 

 

The Palestinian Chambers of Commerce, Industry and Agriculture offers conciliation and 

arbitration as an alternative mean of dispute resolution. The arbitrations shall be conducted through 

the arbitration committee that is constituted in accordance with Ministerial Council Decision No. 

2 Regulation of the Chamber of Commerce 2013. 

The committee according to the aforementioned ministerial decision consists of the president of 

the Palestinian Chambers of Commerce, three members of the Chambers’ council elected by the 

presidents, and the Chambers’ legal counsel. The arbitration committee has the option to conduct 

informal reconciliation or legal arbitration and mediation in solving commercial disputes. 

Following the submission of a dispute, the legal counsel may informally approach the disputing 

parties through a known member of the chamber as an attempt to resolve the dispute through 

conciliation. 
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On the ground, the Chambers did not constitute the arbitration committee as stipulated in the 

ministerial decision. Until this day disputes submitted to the Chambers of Commerce are handled 

in an informal way through reconciliation and mediation.91 

Due to lack of institutionalization in ADR, there is no data available on the number of cases 

handled by the Chambers annually, or the number that is settled amicably amongst parties referred 

to arbitration or other mechanisms. However, the nature of cases brought before chambers are 

usually of a commercial nature, investment disputes, real estate disputes, or other issues of 

commercial nature. 

These commercial disputes have no correlation with gender sensitivity or effectiveness with 

regards to women and children in general. However; women party to a dispute may need further 

guidance and assistance in representing their case, and a fair and equal treatment in front of such 

usually men dominated panels. Many Chambers of Commerce introduced a women unit or 

committee which may in turn give a consideration in raising such awareness in the settlement of 

disputes mechanisms. 

 

5- The Ta’awon Centre for Conflict Resolution 

 

Ta’awon Centre for Conflict Resolution is an independent, national, Palestinian, non-profit 

organisation. It was established in 2002 to raise awareness about effective and peaceful methods 

to deal with conflict. It aims to promote understanding and peace via mediation, negotiat ion, 

communication and civic education through CSOs, educational institutions, and the community. 

Ta’awon relies on two approaches: the first being alternative conflict resolution methodologies , 

and the second being community and organisational development in the fields of good governance, 

democratisation, accountability and participation, transparency, and anti-corruption.92 

Ta’awon’s strategic goals are: 

- Consolidate peaceful conflict resolution through the use of alternative conflict resolution 

methods such as negotiation, mediation, arbitration, and dialogue. 

- Contribute to decreasing the number and scale of social conflicts through promoting civic values 

in thought and behaviour. 

- Contribute to the development of justice and security programmes through institutionalis ing 

conflict resolution programmes in the policies and regulations of governmental, non-

governmental, and private entities. 

 

Ta’awon has an ADR unit. The unit provides mediation, arbitration, and negotiation services. It 

aims to institutionalise ADR in Palestine through providing training for arbitrators and mediators 

in ADR techniques. The unit also carries out media campaigns and workshops to spread awareness 

of the importance of ADR. In 2017, the unit provided ADR training for family cases under the 
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Family Mediation Programme, and another training in organisational conflicts. There were 265 

beneficiaries of these programs, 186 of them were males and 79 were females.93 The Ta’awon 

executive staff includes only one specialised worker in conflict resolution while the rest are experts 

in majors that have no direct relation with conflict resolution. The Centre does not help settle 

disputes.  Its main focus is providing training. 

 

6- The Palestinian Centre for Democracy and Conflict Resolution (PCDCR) 

 

PCDCR is a civil non-profit organisation established in August 1998 as an initiative of Palestinian 

youth who were highly motivated to develop a Palestinian model for promoting democratic 

principles and modern ADR mechanisms.94 

The PCDCR works on three main programmes which are: 

- Democracy, human rights and good governance; 

- A women’s support and empowerment programme; and a 

- Child rights and protection programme. 

 

Under the Women’s Support and Empowerment Programme, the organisation provides ADR 

services, which include hosting the family arbitration that is supposed to take place in family courts 

through an agreement between the PCDCR and Family courts. The PCDCR offers a place for 

Family court arbitrators to conduct arbitration inside the organisation’s offices in the West Bank. 

The organisation also organises family mediation sessions offered to non-divorced couples who 

come to the organisation to see their children, as well as a place for troubled and divorced couples 

to see their children. The location and services rendered are thus used as an entry point to open a 

dialogue between troubled couple for the benefit of their children.95 

The PCDCR’s work in ADR is limited to family and personal status law. The organisation provides 

its ADR services through social workers and legal experts who mostly trained to work in ADR, 

especially with women and children. However, these social workers and legal experts work with 

the organisation under temporary contracts due to financial reasons, and, as a result, the 

organisation does not have a sustainable team. 

The PCDCR prioritises empowering and supporting women, and thus places some restrictions on 

the arbitration process conducted by Family courts. The arbitrators are chosen based on their 

relationship with the family court’ judges, some whom may or may not be sensitive to women’s 

rights. And, in many cases, women are pushed to accept unfair solutions.96 In 2016, PCDCR 

worked on training tribal and reconciliation leaders in gender sensitivity in cases of gender-based 

abuses inflicted on women and girls. The programme trained 423 people to handle cases related to 
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land property. Of the participants, 158 of the trainees were males while 265 were females .97 

However, there is no official assessment available on the effectiveness of the training programme. 

7- The Wi’am Palestinian Conflict Transformation Centre 

 

The Wi’am Centre is a non-governmental centre based in Bethlehem with the objective of helping 

Palestinians resolve disputes through discussion, reconciliation, and mediation (sulha). 

The centre’s programmes related to ADR include: 

- Peer Mediation: Mediation, problem solving and communication skills for students 

in the West Bank, with the goal of creating more positive, healthier and safer 

learning environments by empowering students to manage conflicts and promote 

moral values. This programme aims to decrease the number of conflicts among 

students and increase their achievement. Students learn basic skills in peer 

mediation, active listening, problem solving, and communication. Trainees show a 

significant increase in their use of mediation behaviour and negotiation skills,  

which are applicable in their interactions at school and home. 

- Sulha: Or reconciliation is the traditional Arab method for resolving conflicts. The 

Wi’am Centre employs sulha to supplement civil and criminal laws practiced by 

the state. Sulha is a legally binding method of redressing injustices and resolving 

conflicts between individuals, families, neighbourhoods, and the local population. 

- Women’s Programme:  Wi’am recognises the urgent need to engage women in 

community issues and empower their leadership roles at both the domestic and 

societal levels. This programme includes Wi’am Women’s Club in which women 

engage in classes and activities concerning civil society development, gender 

equality, non-violence, conflict mediation, and domestic violence. It also includes 

advocacy in civil society to promote gender rights, women’s issues, and empower 

youth, women, and children.98 

In 2017, Wi’am managed to transform around 420 conflicts with a total success rate of 85 %. 

Around 20 % of the family-oriented cases received individual counselling that helped  the parties 

involved to deal with the psychological repercussions of the conflict and lead a normal a life again. 

The cases that were handled are:99 

- Access to Land and Land Ownership: 3 % 

- Economy/Lack of Livelihood Opportunities: 2 % 

- Domestic violence, including psychological abuse and emotional/verbal abuse: 25 

% 
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45 
 

- Intergenerational problems: 12 % 

- Intra-family conflicts: 13 % 

- Land and tenant problems: 3 % 

- Inheritance issues: 5 % 

- Youth problems, including infighting, delinquency, and violence: 20 % 

- School problems, including violence in schools, bullying, and teacher-student 

disagreements:15 % 

- Car accidents: 2 % 

Wi’am provides mediation services through a team of mediators. Beyond the traditional role of 

transforming conflicts, Wi’am’s mediators help initiate and deepen dialogue between different 

communities and groups, planting ideas and shifting discourses towards a more peaceful 

community that adopts non-violence and dialogue as a way of life and as a peace-building strategy. 

When conflicts erupt between conflicting parties or individuals, mediators listen to each of the 

conflicting parties separately, in order to hear the perspectives of all of the parties involved. By 

allowing each party to express their views and to vent their anger, this stage serves to build trust 

and create an atmosphere of confidence.100 

Following the fact-finding stage, the disputants are subsequently brought together. The discussion 

is facilitated by the mediator and aims to help disputants to take responsibility for the process and 

come to an agreement by themselves. Throughout the process, mediators refer to religious texts, 

narratives, myths, and stories to stress the religious relevance of reconciliation and peace. The 

mediator engages in talks with both parties, sometimes calling for the intervention of an expert in 

specific matters related to the conflict issue (e.g. a land related conflict, or an inheritance). 

Mediators also seek political, family or religious influences to put pressure on the conflic t ing 

parties to peacefully resolve the conflict. By bringing together key figures and elders, a frame work 

of preventive measures is established. And by creating a safe space for dialogue, conflicts can be 

tackled at an early stage.101 

 

8- Human Rights and Democracy Media Centre (SHAMS) 

 

Human Rights and Democracy Media Centre (SHAMS) aims mainly to provide capacity building 

to organisations and individuals (especially women and youth) in the fields of human rights and 

democratic participation through direct engagement with local communities. SHAMS has a vast 

network of human rights activists on-the-ground in villages throughout the West Bank. In this 

capacity, they provide workshops, training courses, and other such activities to enable people to 
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take up and demand their own rights. Also, they utilise the media to spread information to a wider 

audience through a bi-weekly TV-programme and regular radio and TV appearances.102 

SHAMS worked on building the capacity of tribal leaders through providing them with workshops 

and trainings that targeted enhancing the knowledge of tribal leaders regarding the ADR 

mechanisms in general, gender equality, and women’s and children rights. In this regard, SHAMS 

has trained about 120 tribal leaders, and also initiated the signing of a code of conduct for the tribal 

leaders who attended the workshops. 

Moreover, SHAMS’ objective was to connect tribal leaders with NGOs such as Defense for 

Children International by organising visits to these NGOs in order to encourage the tribal leaders 

to reach out to these NGOs when further assistance is required when dealing with women’s and 

children’s cases.103 

SHAMS also worked with the Geneva Centre for Security Sector Governance (DCAF) on building 

and enhancing the capacity of the Civil Peace Department in the West Bank governorates. The two 

NGOs helped with drafting strategic plans for the Civil Peace Departments in four governorates : 

Hebron 2012, Jenin 2012, Tulkarem 2016, and Bethlehem 2016. Under the same project, SHAMS 

and DCAF worked on building the capacity of the Civil Peace Department’s staff through 

providing trainings in the rule of law, civil peace, and strategic planning. They also facilitated 

discussions between stakeholders in the four governorates to set their expectations in regards to 

achieving civil peace and harmony.104 

 

9- Al-Faisal Arbitration Centre (ACT) 

 

ACT is a centre of arbitration and mediation that was founded in Jerusalem with the aim of 

achieving justice and assuring that the Palestinians residing in Jerusalem have an alternative to the 

Israeli Judicial system for resolving disputes. ACT established the necessary regulations in order 

to create the first alternative dispute resolution centre in Jerusalem, such as arbitration rules and a 

code of conduct.105Those rules were based on similar regional and international arbitration centres 

similar to the Tahkeem Center. 

The centre renders services for resolution of disputes related to commercial contracts, financ ia l 

and engineering works, investment, banking and real estate disputes. These controversies and 

disputes, once referred to arbitration, are handled and resolved in accordance with the interna l 

procedures of ACT. 
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The centre also offers training courses on the basic principles of arbitration, and most recently, 

provided a course on mediation for women. ACT is registered as a civil society organisation both 

in Palestine and Israel with a board of nine members from different backgrounds.106 

ACT promotes the adoption and inclusion of arbitration in agreements based on its rules for the 

settlement of disputes.  

ACT was established via donor support to promote ADR in Jerusalem and enhance the access to 

justice through alternative means. It was dedicated mainly to civil and commercial business and 

contracts. The centre gained momentum when it was receiving funding and conducted several 

training courses for potential arbitrators and drafted arbitration rules through local experienced 

experts. Despite the fact that there is a great need for an effective system of alternative dispute 

resolution in Jerusalem for Palestinians, apparently there was not enough marketing of the ACT 

as an ADR body capable of facilitating disputes in Jerusalem. The centre does not have a published 

list of neutral third parties who are well recognised in the community for their expertise. The centre 

has no permanent secretary available to advise, process applications, or nominate and appoint 

arbitrators. There was no data available at the centre to determine the level of outreach and any 

increase or decrease in the number of cases for each year. 

 

10- The Women’s Centre for Legal Aid and Counselling (WCLAC) 

 

WCLAC is an independent Palestinian, not-for-profit, non-governmental organisation that seeks 

to develop a democratic Palestinian society based on the principles of gender equality and social 

justice. Established in Jerusalem in 1991, the organisation has special consultative status with the 

UN Economic and Social Council (ECOSOC). By forging a feminist vision based on equality and 

social justice, WCLAC plays a prominent role in addressing gender-based violence in Palestinian 

society in both the public and private spheres. 

WCLAC aims to address the causes and consequences of gender-based violence within the 

Palestinian community as well as the gender-specific effects of increasing militarisation associated 

with the Israeli occupation. To this end, WCLAC acts not only to reverse historical negligence, 

negative cultural legacies and discriminatory social attitudes towards Palestinian women, but also, 

to address the needs of women victimised by Israel’s violent actions in the occupied Palestinian 

territories (oPt). As a leading defender of women’s rights in Palestine, WCLAC is proud of its 

uncompromising commitment to provide legal aid, social counselling and protection services to 

women in an environment where human rights abuses are rampant and women’s issues are 

regularly overlooked107. 

The National Referral System, (NRF) / Takamol, (“complimenting” in Arabic) started in 2009 as 

a joint project between two non-governmental organisations: the WCLAC and Juzoor for Health 
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and Social Development. It was designed as a comprehensive framework for service providers , 

and provided protocols for the referral of women victims of violence within the civil and 

governmental social/legal/health services in the West Bank. The system received formal support 

from the Cabinet in early 2013 was subsequently implemented across the West Bank, includ ing 

appropriate capacity building for service providers. The stakeholders included in the system are 

the police, the social and health providers. The NRF excluded the prosecution and the judiciary. 

Recently, through the Ministry of Women’s Affairs, a discussion has been facilitated between 

different stakeholders, including the prosecution and the sharia judiciary to explore possibility of 

more collaboration between stakeholders. 

The main challenges in implementing the process include:108 

- Coordination among partners. The lack of synergy among partners leads to insufficient service 

provision to women victims of gender-based violence who are in need of protection, including a 

lack of use of Takamol standardised forms, a lack of clear referral procedures to address the cases 

in a timely and efficient manner, and a lack of multi-partner supervision meetings. 

- Lack of resources: The lack of financial and human resources stands as one of the challenges in 
implementing the NRF, as the number of service providers is not adequate nor qualified due to 

several reasons among which is the lack of financial resources. Service providers shall receive 
comprehensive training about the NRF and its procedures, and shall be able to provide the women 

with a comprehensive vision about their rights, the available services and the manner they would 
respond to their needs.  

- Access to services: Although documented rates of gender-based violence are on the rise, 

participants highlighted that women in need rarely seek assistance among specialised service 

providers: women's organisations, the police, and the health sector. 

- Sustainable referral and follow-up procedures. The current framework of the NRF lacks 

specific procedures such as precise emergency referral procedures, and comprehens ive 

reintegration procedures for women who have been victims of gender-based violence. 

- Inadequacy of the law. Lack of reforms in the applicable law and even lack of politica l 

willingness was a major concern raised by the participants. Social workers constantly deal with 

insufficient legal provisions for the adequate protection of women’s rights.  

                                                 
108“National Referral System for Women Victims of Violence”: Prospects and opportunities for development and 
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V- Mapping ADR mechanisms used in Palestine with specific 
emphasis on Area C, Hebron H2 and East Jerusalem 

 

The institutional framework overview in previous sections of this report provides the background 

for mapping the ADR mechanisms used in Palestine. Therefore, the special emphasis on ADR 

mechanisms meant for residents in Area C, Hebron H2 and East Jerusalem aims to facilitate access 

to avenues for settling disputes that are more accessible, less costly and less time consuming and 

tend to have a stronger focus on restorative justice outcomes.109 

The types of cases handled in these areas are related to the four main areas of law tackled in this 

report: civil law, criminal law, family law and commercial law. In each geographical area the 

nature of these cases will be highlighted. 

In this particular assessment, focus will be placed on those mechanisms that enjoy a certain level 

of formality, whether they are regulated through legal frameworks, state recognition, appointment 

and interaction, or through control and accountability mechanisms. 

Area C 

 

Definition: Under the Oslo II Accord, which was signed between the Palestinian Liberation 

Organisation and Israel in 1995, the West Bank was divided into three areas under different 

jurisdictions. Area C is under full Israeli control, with the Palestinian Authority being responsible 

only for education and healthcare and has been given a very limited delegation of power. 

• Location: Area C forms 62 % of the West bank, separating Areas A and B. 

• Population: This area is home to a Palestinian population of an estimated 

150,000 residents, or 5.8 % of the population. 

 

Rule of Law: Palestinians in Area C are subject to military law and military courts, while Israeli 

settlers abide by Israel’s civil and penal law. They are also subject to enshrined discrimina tion 

which entails a violation to equality and undermines international standards. The Israeli 

Occupation requires Palestinian police to coordinate their movements with Israel in order to access 

Area C. This reflects the arrangement whereby Palestinian police are required to obtain permission 

from Israeli authorities to enter Area C. 

Existing ADR mechanisms: The mechanisms used in Area C vary between formal and informal 

mechanisms, which stem between formal ADR and tribal justice, including arbitration, mediation 

in juvenile cases and personal status case in Family Courts. The dominant mechanism used is tribal 

justice because the political situation prevents Palestinian formal institution presence and activit ies 

in these areas and restricting inhabitant from having close contact with the authorities, as the police 

and enforcement department of the Palestinian Authority. Even though the Palestinian inhabitants 
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of Area C remain under the mandate of the Palestinian Jurisdiction. Another reason for residents 

to resort to tribal justice is the cultural influence exerted by tribal leaders due to the remoteness of 

these communities from the Palestinian executive and judicial authorities.  

Main ADR providers 

- Family courts: Personal status cases brought before family courts regarding inhabitants of 

Area C are subject to disputants choosing to visit the courts. There are 24 courts distributed 

across the West Bank, yet many parts in Area C are distant from family courts. 

- Prosecution: Access to mediation in juvenile cases brought before the Public Prosecution 

for Area C inhabitants may be completed successfully, and the remedies for the juvenile 

will be decided. However, the enforcement of these remedies is an obstacle to the 

prosecution since it is not easily and swiftly accessible to them. 

- ICHR: The ICHR has access to Area C once a month through field officers working in 

main cities for the purposes of conducting awareness campaigns and lectures through 

coordination with village councils on subjects related to mediation in juvenile cases110. 

Their mandate extends to receiving complaints from children who are subject to violence 

in order to conduct mediation with the complainant when possible, or refer to ICHR field 

offices for further follow up. 

- PCDCR: The centre’s activities in Area C are the result of their focus on supporting 

marginalised areas. The centre coordinates with village councils to promote the ADR 

services they provide, such as family mediation sessions. The centre also aims to empower 

women and children in these areas by spreading awareness of children’s and women’s 

rights. However, the centre does not provide remote services. The disputing parties have 

to visit the centre‘s two offices in Hebron and Nablus in order to receive the ADR 

services.111 

 

Level of Accessibility 

Access to ADR mechanisms by Palestinian inhabitants in Area C, whether they are provided 

by formal or informal institutions, depends first and foremost on their level of awareness of 

the existence of ADR services. Some inhabitants may be aware of the concepts of ADR. But 

awareness of the efforts employed by formal and informal institutions to introduce 

contemporary ADR concepts to these are as remains insufficient, and the number of active 

institutions is not satisfactory. 

Another obstacle impeding the accessibility of ADR in Area C is that both formal and informal 

institutions are mainly practicing in Area A, allowing these institutions limited outreach to 

Palestinian inhabitants in Area C. Thus, accessibility is primarily dependent on disputing 

parties visiting the institutions that provide ADR services. 

The third and final factor is trust of these institutions, which also serves as an obstacle for 

accessing ADR. Many institutions that provide ADR, especially formal institutions, note that 
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people in marginalised areas of Area C have no trust in formal ADR mechanisms for reasons 

relating to political and security matters, as they know that the Palestinian Authority has no 

access to these areas, so they cannot enforce decisions resulting from ADR processes.112 

Types of Cases 

There is no specific type of case where ADR mechanisms are used in Area C; it mostly depends 

on the disputes per se and the ADR institution and the ADR services institutions provide. However, 

Palestinian inhabitants in Area C resort to informal ADR mechanisms such as tribal justice and 

sulha in financial, family and criminal cases due to the proximity and accessibility and informality 

of these mechanisms. 

Level of Formalisation 

The level of formalisation of ADR mechanisms in Area C is far from satisfactory. All ADR 

services provided in Area C are mainly through tribal justice, and thus lack institutionalisation. If 

there is any formalisation of these services it would occur on the level of the formal institut ions 

and neutral individuals providing ADR services but not on a national policy level because of 

political restrictions. 

Settlement Type 

The settlement type depends on the dispute and the type of ADR mechanism the parties resort to, 

and whether the mechanism used is formal or informal. The settlement may be a written agreement 

or a tribal award. The enforcement of any decisions resulting from formal ADR mechanisms can 

be a matter of hardship because the Palestinian enforcement has no access to these areas. However, 

in many instances parties may willingly enforce the award or under the family and social pressure. 

Outcome 

Based on the aforementioned information under the settlement type section, the outcome is not 

binding in most cases and out of 10 cases that used ADR, only three are successful. 

Level of Gender Sensitivity 

All institutions that work on providing ADR services agree that there is a huge problem at the level 

of gender sensitivity in terms of awareness and capability, especially for informal ADR processes. 

Inhabitants of Area C mostly resort to the tribal justice system. Such a system lacks the gender 

sensitivity to handle issues regarding women’s rights and children’s rights, and may act and render 

decision with a biased or unequal perspective to women. 

 

 

 

                                                 
112 Thaer Khalil (n16). 



52 
 

Hebron H2 

 

Definition: Following the Hebron Protocol, 1997, the city of Hebron was divided into two areas, 

H1 which is under the Palestinian civil and security control and H2, which is under Israeli military 

and control and Palestinian civil control. 

• Location: H2 comprises 20 % of Hebron 

• Population: There are about 30,000Palestinians in Hebron H2, while 700 

Israeli settlers reside in four settlements in H2 

The History of Rule of Law in this Area: The law enforcement in Hebron H2 faces many 

challenges as the Israeli army continues to impose restrictions on movement and checkpoints on 

the Palestinians living within H2. It has closed several streets of the Old City to Palestinian access 

entirely. 

Existing ADR mechanisms: Tribal Justice is one of the most common ADR mechanisms in 

Hebron H2 due to the social fabric in this area. Inhabitants prefer tribal leaders due to their 

historical role and as a result of the political situation, which prevents Palestinian inhabitants from 

having close contact with the executive Palestinian Authority in H2. These leaders have also been 

the culturally accepted method of resolving disputes in past generations. This has been influenced 

by the level of contact of these communities with the more urban communities within the West 

Bank. Still, the influence of tribal leaders and tribal clan is stronger than the application of 

contemporary dispute resolution mechanisms. 

Main ADR providers 

- The Civil Peace Department at Hebron’s Governorate (CPD): Due to the tribal 

influence and the nature of the social fabric in Hebron, the CPD in Hebron and particular ly 

the H2 Area, utilises tribal justice. Therefore, the CPD cooperates with tribal leaders to 

provide informal ADR mechanisms for the Palestinian inhabitants in H2 Hebron. The 

department has implemented the idea of civil police in H2 as executive enforcers of the 

Palestinian rule of law in areas that do not have easy access to law enforcement. This is 

due to H2 Area being one of the areas in a security vacuum. The civil police work under 

the cover of municipal inspectors. However, even while working undercover, the police 

are still prevented from practicing any activities in some neighbourhoods in H2 Area due 

to the Israeli control over the area.113 

- Family courts: Personal status cases brought before family courts by inhabitants of Area 

H2 are subject to these individuals visiting the family courts and receiving their services 

from there. There is a family court in the old city of Hebron next to H2, which makes access 

to such court available. 

- SHAMS and DCAF: Both of these organisations worked on building the capacity of tribal 

leaders in Hebron in cooperation with the Civil Peace Department in Hebron. They 
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designed workshops and trainings meant to enhance the knowledge of tribal leaders in 

Hebron regarding the ADR mechanisms in general, gender equality, and women’s and 

children’s rights. However, the Civil Peace Department of Hebron’s Governorate clarified 

that only one or two of the tribal leaders who attended the trainings are still in touch with 

the department. Also, the trainings were not systematic and they did not target the same 

tribal leaders for different stages of training.114 

- Prosecution: Access to mediation in juvenile cases brought before the Public Prosecution 

for Area H2 inhabitants may be completed successfully, and the remedies on the juvenile 

will be decided. However, the application of these remedies is an obstacle since 

enforcement is not easily and swiftly accessible. 

 

Level of Accessibility 

Inhabitants in Hebron H2 have access to tribal justice, whether through direct intervention by tribal 

leaders or through the CPD at Hebron’s Governorate, which connects the disputed parties with a 

trusted tribal leader who has influence on one or both disputed parties. However, the level of access 

for Hebron H2 inhabitants to other ADR mechanisms is limited due to a number of reasons, mainly, 

the low level of awareness of existing formal ADR mechanisms. The number of informal ADR 

institutions that provide different ADR mechanisms rather than tribal justice in Hebron is 

insufficient. This is probably due to the general assumption that inhabitants have no interest in 

resorting to ADR institutions that provide mediation or arbitration due to their costs and 

unfamiliarity. 

Types of Cases 

The type of cases handled by ADR mechanisms in Hebron H2 area are mostly financial cases, 

cases of violence, cases of domestic violence, and divorce and marriage cases. 

Level of Formalisation 

The level of formalisation of ADR mechanisms in Hebron is not sufficient. The work of tribal 

justice lacks the appropriate organisation, and, in many instances, can be described as chaotic. 

Moreover, there is insufficient observation supervision of their work, which, in many cases might 

lead to violating women’s and children’s rights. 

The Civil Peace Department at Hebron’s Governorate presents a modest formalisation process for 

providing ADR mechanisms mainly through assistance from tribal justice practitioners. However, 

their work is still not formalised. For example, they don’t have a list of trusted tribal leaders to 

cooperate with and they mostly depend on NGOs to provide trainings for tribal leaders, rather than 

playing an effective role in training tribal leaders themselves. Therefore, there needs to be 

additional efforts aimed towards limiting the scope of work of tribal leaders and possibly adopting 

new ADR mechanisms to be included in the Civil Peace Department scope of work. Especially as 
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inhabitants in H2 area are already resorting to the Civil Peace Department and requesting its 

intervention in resolving their disputes. 

Settlement Type and Outcome 

The settlement type depends on the dispute and the type of the ADR mechanism the parties resort 

to and whether the mechanism used is formal or informal. It also has to take into consideration that 

the enforcement of any decision resulting from formal ADR mechanisms might be difficult due to 

the limited access of Palestinian enforcement in H2 Area. The tribal judgment will be imposed by 

the cultural and social influence of the tribal leader who conducted the reconciliation. The outcome 

of the tribal justice resolution is mostly binding due to the influence of the tribal justice leaders. 

Gender Sensitivity 

The lack of gender sensitivity, awareness and knowledge by of tribal leaders imposes a huge 

obstacle when dealing with tribal justice, especially bearing in mind that this ADR mechanism is 

the most trusted by inhabitants in Hebron H2 due to cultural and social norms. The mentality, and 

practice of the tribal leaders leads in many instances to violations of women’s rights. Additiona lly, 

the awareness campaigns carried by NGOs in these areas aiming to promote ADR practices and 

training lack focus on sensitivity towards gender issues which was a need to be addressed for better 

results. 

 

East Jerusalem 

 

Definition: Following the Arab-Israeli War in 1948, the City of Jerusalem was divided into two 

sectors, East and West Jerusalem. East Jerusalem, including the Old City, fell under Jordanian 

rule, while Israel occupied West Jerusalem. However, following the 1967 war, East Jerusalem and 

the rest of the West Bank were occupied; the Israeli Occupation illegally annexed East Jerusalem 

and extended the jurisdiction of domestic Israeli law to the city’s Palestinian residents.  

Population: According to the Palestinian Central Bureau of Statistics (PCBS), as of 2016, 

Palestinians in East Jerusalem number about 426,533, of whom 161,597 are living outside the wall 

with no right to reside in or enter Jerusalem without permission from the occupation authorit ies . 

Around 264,937 reside inside the wall and are entitled the right of permanent residence. 

The History of Rule of Law in this Area: On 28 June 1967, Israel extended Israeli "law, 

jurisdiction, and administration" to the area of East Jerusalem, without naming it, by incorporating 

it into its municipality of West Jerusalem. East Jerusalem was merged into West Jerusalem by 

extension of its municipal borders, and hereby was unlawfully placed under the law, jurisdic t ion 

and administration of Israel. Therefore, East Jerusalem residents have a relatively low exposure to 

formal Palestinian justice and security institutions, due to the fact that East Jerusalem falls under  

Israeli jurisdiction. However, the annexing of East Jerusalem was rejected by the United Nations 

Security Council Resolution 478 and considered null and void. 
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Existing ADR Mechanisms: The Palestinian inhabitants in East Jerusalem prefer not to resort to 

Israeli courts as they do not trust the Israeli legal system, which has proved to be biased in 

numerous instances. Furthermore, residents do not wish to grant the Israeli occupation 

legitimacy.115 Therefore, inhabitants prefer to resort to ADR mechanisms to settle their disputes. 

The mechanisms used vary between formal and informal mechanisms, but are mainly forms of 

tribal justice. Civil and commercial cases may be resolved through more professional arbitration 

mechanisms 

Main ADR providers 

- East Jerusalem Governorate (EJG):  The EJG has limited capacity when it comes to 

dealing with disputes through ADR mechanisms. These interventions can take the form of 

mediation that the governor himself may conduct, or he or she may delegate a third party 

to mediate the dispute. The governor also refers some disputes to tribal leaders who can 

influence one or both parties. 

 

- Al-Faisal Arbitration Centre (ACT): ACT provides arbitration and mediation services 

for the Palestinian inhabitants in East Jerusalem. These services are not free of charge and 

the fees vary depending on the type of the case. The centre does not have permanent 

arbitrators, rather it works with independent arbitrators on an ad hoc basis. The demand for 

arbitration services at the centre is relatively low compared to the number of disputes 

arising in Jerusalem. The low level of awareness among Palestinians in East Jerusalem 

regarding the concept of arbitration is partly to blame. The centre did not provide any data 

on the cases submitted or referred to it in past years. 

 

- The Juvenile Prosecution: Since East Jerusalem is under the Israeli mandate, the 

Palestinian authority has no power on the ground; thus, the Juvenile Prosecution cannot 

practice authorities in this area and their outreach is dependent on whether the disputing 

parties choose to seek them out. However, the juvenile prosecution has been trying to open 

a dialogue with children in this area and open communication channels to gain the trust of 

children by conducting children's circles in East Jerusalem to spread awareness about how 

they can use the Palestinian Juvenile Prosecution when they are in conflict with the law, 

and the possibilities of solving such disputes through mediation. During these circles the 

Juvenile Prosecution provided children in this area with contact numbers and the Facebook 

pages of the juvenile prosecutors for swift access. However, this only happened once or 

twice; therefore, it did not have a huge impact on raising awareness amongst children in 

East Jerusalem. 

 

Level of Accessibility 

The inhabitants of East Jerusalem have limited access to ADR mechanisms, such as arbitration for 

a number of reasons, mainly, the low level of awareness of existing formal ADR mechanisms. The 

heavy influence of tribal justice culture in the area, due to the absence of the rule of law in many 
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areas of the city, has led some individuals to reject any ADR mechanism other than tribal justice. 

Finally, as there are no free-of-charge ADR mechanisms, parties resort to tribal justice which are 

mainly free. Women from East Jerusalem are particularly vulnerable since they have to cope with 

very high costs to access ADR services 

Types of Cases 

The type of cases are mainly family and criminal issues. The disputing parties use arbitration in 

commercial cases and to the family courts in cases such as marital conflicts. They use tribal justice 

in most financial cases, cases of violence, and in some family cases. 

Level of Formalisation 

The level of formalisation of ADR mechanisms in East Jerusalem at the national policy level is far 

from sufficient. Institutions that offer formal ADR services, such as the JAC, were totally shut 

down, while the ACT did not have any major activities in past years or the potential for any in the 

future. There are a few civil society Palestinian institutions that provide ADR in East Jerusalem 

but their work is not formalised in a way that guarantees a formal provision of ADR mechanisms. 

Settlement Type and Outcome 

The settlement type depends on the type of the ADR mechanism the parties resort to and whether 

the mechanism used is formal or informal. The outcome of the tribal justice resolution is mostly 

binding award due to the influence of the tribal justice leaders, while in arbitration the outcome is 

depends on the willingness of the parties to enforce the award. If they do so willingly the matter is 

settled. If not, the winning party will need to submit to the Israeli courts to enforce this decision, 

which will incur additional time and expenses. 

Gender Sensitivity 

The lack of gender sensitivity, awareness and knowledge, among tribal leaders poses a huge 

obstacle when dealing with tribal justice, especially bearing in mind that this ADR mechanism is 

the most trusted by inhabitants of East Jerusalem. Some institutions working in East Jerusalem, 

such as the WCLAC, are addressing the gender issues and working at various levels of the PA 

institutions, Family courts in East Jerusalem, or with UN partners to promote women’s rights in 

Palestine. WCLAC is proud of its uncompromising commitment to provide legal aid, social 

counselling, and protection services to women in an environment where human rights abuses are 

rampant and women’s issues are regularly overlooked. 
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VI- Entry Points for Programme Support for ADR for Palestinian 
Residents in Focus 

 
The need for ADR mechanisms to settle disputes is evident. Access to informal ADR may be easy, 

inexpensive, and timely. However, the decision made through an informal justice process may not 
be sensitive to human rights, women’s human rights, gender justice or the rule of law. It can be 
furthermore unfair and ineffective in terms of the decision rendered or the actions enforced. For 

example, “the principle of the presumption of innocence, which is the basis of modern crimina l 
law, is undermined by the weight of accusations in informal justice, where the issue of 

responsibility is left to be determined not by evidence but by the capacity of each party to convince 
the other of its position. This in itself is a dilemma that any strategic planning or development to 
this this area shall not be disregarded.”116 The PCBS’ recent survey highlights such dilemma when 

assessing the level of satisfaction with tribal justice and the public perception of its fairness and 
efficiency. 

 
Formal ADR, on the other hand, needs to be nurtured and developed and must be supported by 
public awareness and marketing campaigns. The various institutions offering ADR services must 

be capable of differentiating between formal and informal ADR. Ad hoc non-transparent or legal 
sensitive mechanisms should be gradually replaced by a clear, streamlined process conducted by 

experts who are educated on the subject matter, as well as in the procedural aspect of conducting 
conciliation, mediation, or arbitration. Having a pool of professional experts in conciliat ion, 
mediation and arbitration will be a major step in advancing the services rendered through ADR. 

 
To promote the formal ADR mechanisms at large, many different interventions can be made at 

different levels and with different stakeholders that will advance access to justice. Each entry point 
mentioned below shall be examined thoroughly separately, and researched to determine the exact 
requirements and outputs of the intervention. The first entry point will be illustrated in details as 

an example: 
 

 
1. Assist in founding Family Counselling Departments in all family courts and aid them 

by qualified and trained arbitrators. These departments were found by the PCBS 

survey to be the fairest (by persons 18 years and above) who participated in the 

Palestinian justice sector survey with 81.2 % of males and 83.6 of females supporting 

the departments. Train staff for these departments, or the neutral third parties they 

appoint to settle disputes through conciliation, mediation and arbitration. Review the 

available mediation manual for further development and consistent and unified 

application. 

 

a. Conduct a detailed study of family court availability and outreach in the West Bank 
(Area C in particular and in Gaza and East Jerusalem). 

b. Examine in detail the family counselling departments in each court, and their staff 

members including their backgrounds, expertise, and capabilities. 

                                                 
116 Khalil (n29) 
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c. Review the process and procedures of these departments in terms of clarity, 
transparency, fairness, sensitivity and compliance with human rights, gender justice 

and rule of law. 
d. Examine the neutral third parties the family courts resort to for family disputes, 

especially in terms of their backgrounds and expertise. 
e. Compile data that allows for better interventions to be designed to the work of these 

departments in.  

 
Following this detailed study, take the following procedures: 

 

- Along with the Supreme Judicial Department, address how to extend the services of these 
departments in areas where these services are not available yet, and facilitate mechanisms 
that may assist in achieving this result. Such as remote family staff and experts being 
available in such areas - through the local council for example. 

- According to the staff assessment design the needed trainings that staff members must 
undergo to enable them to fulfil their work. Maintain annual evaluation and assessment to 
the work. 

- Develop the process and procedures for the settlement of dispute and develop manuals in 
order to ensure the departments are up-to-date, efficient and compliant with the parameters 
mentioned above. 

- Through the Mizan case management system or other software, keep track of the disputes 
at these department, the settlements, the satisfaction of parties, etc.in order to build a 

database than can be used to inform further development. 

- Harmonise and unify the applicable laws and regulations that apply to these departments. 
 

2. Initiating a national focal group for formal and informal ADR that can be responsible for 

data collection, analysis, policy papers, and legislative assistance. The enhancement of 
ADR depends on all key stakeholders play an active, interconnected and complimentary 
role in institutionalizing ADR in Palestine, the result of which will be an ADR focal group. 

It can act as a hub for all different stakeholders for the provision of basic information, data, 
training and guidance to services. The lack of data and analysis in almost all public and 

private sector institutions justifies the imminent need for such initiative. The ADR Unit at 
the MOJ may start the nucleus for such a group and build in connecting other public, private 
and civil society organizations. The work of such focal group may include developing a 

unified terminology to the formal and informal ADR, and provide for a national strategy 
that promotes more formal ADR mechanisms that are in compliance with rule of law, 

human rights, women and child sensitive and is based on a fair transparent and effic ient 
procedures. 
 

3. Develop the Ministry of Social Development capacity with regard to personnel dealing 
with disputes related to women and children. Train social counsellors on mediation and 

alternatives to detention, and how to address these types of disputes in practice with the 
prosecution or the NRS. 

 

4. Develop a unified mechanism for the chambers of commerce to develop their ADR 
processes. Assist with the formation of institutionalised departments for ADR in these 
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chambers connected with professional mediators and arbitrators. This intervention shall be 
specifically focused on the Jerusalem chamber of commerce, which may get engaged with 

settling the disputes of civil and commercial nature in East Jerusalem. 
 

5. Initiate a public dialogue on the role of tribal justice in order to limit its role and restrict it 
to specific cases. More importantly, address its compliance with human rights and the rule 
of law. This shall gradually lead to codifying matters that are not to be settled through 

informal justice, such as sexual assault, or penalties that are not inconsistent with human 
rights and gender justice. Determine penalties for practices that contradict human rights 

and the rule of law, such as displacement of the killer’s family from the town of the victim 
and disallow for such penalties to be used. Ultimately suggest gradual steps that will 
decrease the use of such informal justice mechanisms. 

 
6. Assess and promote initiatives for the development of ADR mechanisms that focus on 

children and women such as the ICHR child complaint mechanism, and the Family 
Protection Unit at the general prosecution dealing with violence against woman. ADR 
processes should be developed in terms of: 

 
a. Institutionalising initiatives, 

b. Reviewing mechanisms and applicable procedures used by local and internationa l 
experts, 

c. Training related staff, and 

d. Raising public awareness of such mechanisms. 
 

7. Build the capacity and role of the ADR Unit at the MOJ. Provide local and internationa l 
experts to help the department in the drafting of the Arbitration Law and the Mediation 
Law, as well as sharing inputs regarding the Protection Against Domestic Violence law 

based on best international standards. Assist the ministry with developing legislative policy 
papers as mentioned in point 2, and making an impact assessment of such laws. Assist the 

ADR Unit at the MOJ to be a focal point for all data and statistics pertaining formal ADR 
in terms of personal, backgrounds, experiences, cases. Build a mechanism that allows to 
update the profiles of ADR experts, their cases and work, and the profiles of training 

institutes and the training offered and experts available.  
 

8. Initiate discussions with the HJC on the need to activate the judicial settlement procedure  
at regular court as provided for in the law. Appoint a settlement judge for that purpose. 
Develop in cooperation with the HJC all regulations and procedures necessary for this 

activation. Train the judiciary on the essence of arbitration and the enforcement of local 
and foreign arbitral awards. Engage then in the consultation regarding the amendment of 

the law in order to better comprehend the essence of these changes. 
 

9. Conduct training programmes for private and civil society experts in arbitration and 

mediation at a TOT level; these experts can be asked to conduct further trainings for staff 
in different institutions. The purpose is to create a pool of qualified and trained neutrals 

who can be drawn upon by different institutions as experts in this field. 
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10. Further develop the NRF by working with the main partners involved to address the 
challenges that have been reported and implement the recommendations highlighted by 

specialised institutions like WICLAC including:117 
 

1. Improving Palestinian women's access to integrated gender-sensitive services by: 

a. Raising awareness of the NRF. 

b. Confidential and high-quality counselling. 

c. Inclusion of excluded beneficiaries. 

2. Institutionalising Takamol’s procedures by: 

a. Clarifying referral procedures with each partner. 

b. Long-term follow-up on cases. 

c. Information management system support. 

d. Capacity building for the service providers 

3. Implementation and evaluation of the NRF by: 

a. Establishing a national organisation of Takamol's stakeholders. 

b. Setting up pragmatic working plans. 

c. Continue lobbying for legal reform. 

d. Promote the economic and practical empowerment of the service providers. 

e. Provide accountability to ensure sustainable programme development. 

 

 

 

 

 

 

                                                 
117“National Referral System for Women Victims of Violence”: Prospects and opportunities for development and 

complementarity (n97) 
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VII- Annexes 

Annex 1: Dispute resolution terms - Glossary of Common Terms 
This glossary is a resource for agencies, legislators and policy makers. It explains common usage 

of terms used in dispute resolution in Australia. This glossary is not intended to be as a set of 
definitions. Agencies, practitioner and legislators may use these terms in different ways. Readers 
should therefore check how terms are used in any particular situation. 

 
ADR is an umbrella term for processes, other than judicial determination, in which an impartia l 

person assists those in a dispute to resolve the issues between them. ADR is commonly used as an 
abbreviation for alternative dispute resolution, but can also be used to mean assisted or appropriate 
dispute resolution. Some also use the term ADR to include approaches that enable parties to 

prevent or manage their own disputes without outside assistance. See also PDR.  
 

Adjudication is a process in which the parties present arguments and evidence to a dispute 
resolution practitioner (the adjudicator) who makes a determination which is enforceable by the 
authority of the adjudicator. The most common form of internally enforceable adjudication is 

determination by state authorities empowered to enforce decisions by law (for example, courts, 
tribunals) within the traditional judicial system. However, there are also other interna lly 

enforceable adjudication processes (for example, internal disciplinary or grievance processes  
implemented by employers).  
 

Advisory dispute resolution processes are processes in which a dispute resolution practitioner 
considers and appraises the dispute and provides advice as to the facts of the dispute, the law and, 

in some cases, possible or desirable outcomes, and how these may be achieved. Advisory processes 
include expert appraisal, case appraisal, case presentation, mini-trial and early neutral evaluation.  
 

Arbitration is a process in which the parties to a dispute present arguments and evidence to a 
dispute resolution practitioner (the arbitrator) who makes a determination. Automated dispute 

resolution processes are processes conducted through a computer program or other artific ia l 
intelligence, and do not involve a ‘human’ practitioner. See also blind bidding and on-line dispute 
resolution. 

 
Automated negotiation (or blind-bidding) is ‘a form of computer assisted negotiation in which 
no practitioner (other than computer software) is needed. The two parties agree in advance to be 

bound by any settlement reached, on the understanding that once blind offers are within a 
designated range … they will be resolved by splitting the difference. The software keeps offers 

confidential unless and until they come within this range, at which point a binding settlement is 
reached’. See also automated dispute resolution processes. (Consumers International (2000) 
Disputes in Cyberspace) 

 

Case appraisal is a process in which a dispute resolution practitioner (the case appraiser) 

investigates the dispute and provides advice on possible and desirable outcomes and the means 
whereby these may be achieved.  
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Case presentation (or Mini-trial) is a process in which the parties present their evidence and 
arguments to a dispute resolution practitioner who provides advice on the facts of the dispute, and, 

in some cases, on possible and desirable outcomes and the means whereby these may be achieved. 
See also mini-trial.  

 
Clients are individuals or organisations that engage dispute resolution service providers in a 
professional capacity. A client may not necessarily be a party to a dispute, but may engage a 

dispute resolution service provider to assist the resolution of a dispute between others.  
 

Combined or hybrid dispute resolution processes  are processes in which the dispute resolution 
practitioner plays multiple roles. For example, in conciliation and in conferencing, the dispute 
resolution practitioner may facilitate discussions, as well as provide advice on the merits of the 

dispute. In hybrid processes, such as med-arb, the practitioner first uses one process (mediation) 
and then a different one (arbitration).  

 
Co-mediation is a process in which the parties to a dispute, with the assistance of two dispute 
resolution practitioners (the mediators), identify the disputed issues, develop options, consider 

alternatives and endeavour to reach an agreement. The mediator has no advisory or determina tive 
role on the content of the dispute or the outcome of its resolution, but may advise on or determine 

the process of mediation whereby resolution is attempted. Community Mediation is mediation of 
a community issue.  
 

Community Mediation Service is a mediation service provided is by a non-government or 
community organisation.  

 
Community mediator is a mediator chosen from a panel representative of the community in 
general.  

 
Conciliation counselling is a term used previously to describe some of the processes used by 

counsellors in the Family Court of Australia to assist parties to settle disputes concerning children. 
The Court now uses the term mediation to describe these processes.  
 

Conciliation is a process in which the parties to a dispute, with the assistance of a dispute 
resolution practitioner (the conciliator), identify the issues in dispute, develop options, consider 

alternatives and endeavour to reach an agreement. The conciliator may have an advisory role on 
the content of the dispute or the outcome of its resolution, but not a determinative role. The 
conciliator may advise on or determine the process of conciliation whereby resolution is attempted, 

and may make suggestions for terms of settlement, give expert advice on likely settlement terms, 
and may actively encourage the participants to reach an agreement. Note: there are wide variations 

in meanings for ‘conciliation’, which may be used to refer to a range of processes used to resolve 
complaints and disputes including:  

− Informal discussions held between the parties and an external agency in an endeavour to 

avoid, resolve or manage a dispute  
− Combined processes in which, for example, an impartial party facilitates discussion 

between the parties, provides advice on the substance of the dispute, makes proposals for 
settlement or actively contributes to the terms of any agreement’.  
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Conference/Conferencing is a general term, which refers to meetings in which the parties and/or 

their advocates and/or third parties discuss issues in dispute. Conferencing may have a variety of 
goals and may combine facilitative and advisory dispute resolution processes.  

 
Consensus building is a process where parties to a dispute, with the assistance of a facilitator, 
identify the facts and stakeholders, settle on the issues for discussion and consider options. This 

allows parties to build rapport through discussions that assist in developing better communicat ion, 
relationships and agreed understanding of the issues. 

 
Counselling refers to a wide range of processes designed to assist people to solve personal and 
interpersonal issues and problems. Counselling has a specific meaning under the Family Law Act, 

where it is included as a Primary Dispute Resolution process (see PDR). 
 

Dispute counselling is a process in which a dispute resolution practitioner (the dispute counsellor) 
investigates the dispute and provides the parties or a party to the dispute with advice on the issues 
which should be considered, possible and desirable outcomes and the means whereby these may 

be achieved.  
 

Dispute resolution refers to all processes that are used to resolve disputes, whether within or 
outside court proceedings. Dispute resolution processes may be facilitative, advisory or 
determinative (see descriptions elsewhere in this glossary). Dispute resolution processes other than 

judicial determination are often referred to as ADR.  
 

Dispute resolution practitioner is an impartial person who assists those in dispute to resolve the 
issues between them. A practitioner may work privately as a statutory officer or through 
engagement by a dispute resolution organisation. A sole practitioner is a sole trader or other 

individual operating alone and directly engaged by clients.  
 

Diversionary, victim-offender, community accountability, restorative and family group 

conferencing are processes which aim to steer an offender away from the formal criminal justice 
(or disciplinary) system and refer him/her to a meeting (conference) with the victim, others 

affected by the offence, family members and/or other support people. The practitioner who 
facilitates the conference may be part of the criminal justice system (for example, a police or 

corrections officer) or an independent person.  
 
Early neutral evaluation is a process in which the parties to a dispute present, at an early stage in 

attempting to resolve the dispute, arguments and evidence to a dispute resolution practitioner. That 
practitioner makes a determination on the key issues in dispute, and most effective means of 

resolving the dispute without determining the facts of the dispute.  
 
Expert appraisal is a process in which a dispute resolution practitioner, chosen on the basis of 

their expert knowledge of the subject matter (the expert appraiser), investigates the dispute. The 
appraiser then provides advice on the facts and possible and desirable outcomes and the means 

whereby these may be achieved.  
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Expert determination is a process in which the parties to a dispute present arguments and 
evidence to a dispute resolution practitioner, who is chosen on the basis of their specialist 

qualification or experience in the subject matter of the dispute (the expert) and who makes a 
determination.  

 
Expert mediation is a process in which the parties to a dispute, with the assistance of a dispute 
resolution practitioner chosen on the basis of his or her expert knowledge of the subject matter of 

the dispute (the expert mediator), identify the disputed issues, develop options, consider 
alternatives and endeavour to reach an agreement. The mediator has no advisory or determina tive 

role on the content of the dispute or the outcome of its resolution, but may advise on or determine 
the process of mediation whereby resolution is attempted.  
 

Facilitated negotiation is a process in which the parties to a dispute, who have identified the 
issues to be negotiated, utilise the assistance of a dispute resolution practitioner (the facilitator), to 

negotiate the outcome. The facilitator has no advisory or determinative role on the content of the 
matters discussed or the outcome of the process, but may advise on or determine the process of 
facilitation.  

 
Facilitation is a process in which the parties (usually a group), with the assistance of a dispute 

resolution practitioner (the facilitator), identify problems to be solved, tasks to be accomplished or 
disputed issues to be resolved. Facilitation may conclude there, or it may continue to assist the 
parties to develop options, consider alternatives and endeavour to reach an agreement. The 

facilitator has no advisory or determinative role on the content of the matters discussed or the 
outcome of the process, but may advise on or determine the process of facilitation.  

 
Facilitative dispute resolution processes are processes in which a dispute resolution practitioner 
assists the parties to a dispute to identify the disputed issues, develop options, consider alternatives 

and endeavour to reach an agreement about some issues or the whole dispute. Examples of 
facilitative processes are mediation, facilitation and facilitated negotiation  

 
Fact finding is a process in which the parties to a dispute present arguments and evidence to a 
dispute resolution practitioner (the investigator) who makes a determination as to the facts of the 

dispute, but who does not make any finding or recommendations as to outcomes for resolution. 
See also investigation.  

 
Family and child mediation is defined in the Family Law Act as ‘mediation of any dispute that 
could be the subject of proceedings (other then prescribed proceedings) under [the] Act and that 

involves (a) a parent or adoptive parent of a child; or (b) a child; or (c) a party to a marriage’ 
(section 4). See also PDR.  

 
Fast-track arbitration is a process in which the parties to a dispute present, at an early stage in 
an attempt to resolve the dispute, arguments and evidence to a dispute resolution practitioner (the 

arbitrator) who makes a determination on the most important and most immediate issues in dispute.  
 

Hybrid dispute resolution processes  - see combined dispute resolution processes Indigenous 
dispute resolution refers to wide range of processes used to resolve dispute involving Indigenous 
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people, including the various processes described in this glossary. Other examples include elder 
arbitration, agreement-making and consensus-building. In the Australian context the term 

Indigenous (capital ‘I’) refers specifically to the Aboriginal and Torres Strait Islander peoples.   
 

Indirect negotiation is a process in which the parties to a dispute use representatives (for example, 
lawyers or agents) to identify issues to be negotiated, develop options, consider alternatives and 
endeavour to negotiate an agreement. The representatives act on behalf of the participants, and 

may have authority to reach agreements on their own behalf. In some cases the process may 
involve the assistance of a dispute resolution practitioner (the facilitator) but the facilitator has no 

advisory or determinative role on the content of the matters discussed or the outcome of the 
process, but may advise on or determine the process of facilitation. Industry dispute resolution:  
 

Industry specific dispute resolution schemes deal with complaints and disputes between 
consumers (including some small business consumers) and a particular industry. Schemes are 

usually funded by the industry but governed by an equal number of industry and consumer 
representatives. Some schemes are required to meet standards established by ASIC. If the industry 
member and consumer do not reach agreement, most schemes have the power to make a 

determination. The determination is binding on the industry member, but not the consumer who 
can choose to accept or reject the determination. Depending on the scheme, the power to make the 

determination lies with an Ombudsman, panel or referee.  
 
Inter-mediation is ‘a process similar to mediation … the … [dispute resolution practitioner] 

interacts with the parties in dispute to assess all relevant material, identify key issues … and helps 
to design a process that will lead to resolution of the dispute. (Commonwealth Office of Small 

Business 2001, Resolving Small Business Disputes)  
 
Investigation is a process in which a dispute resolution practitioner (the investigator) investigates 

the dispute and provides advice (but not a determination) on the facts of the dispute. See also fact 
finding.  

 
Judicial dispute resolution (or judicial ADR) is a term used to describe a range of dispute 
resolution processes, other than adjudication, which are conducted by judges or magistrates. An 

example is judicial settlement conference.  
 

Med-arb see Combined processes  
 
Mediation is a process in which the parties to a dispute, with the assistance of a dispute resolution 

practitioner (the mediator), identify the disputed issues, develop options, consider alternatives and 
endeavour to reach an agreement. The mediator has no advisory or determinative role in regard to 

the content of the dispute or the outcome of its resolution, but may advise on or determine the 
process of mediation whereby resolution is attempted. Mediation may be undertaken voluntar i ly, 
under a court order, or subject to an existing contractual agreement. An alternative is ‘a process in 

which the parties to a dispute, with the assistance of a dispute resolution practitioner (the mediator) 
negotiate in an endeavour to resolve their dispute’.  
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Mini-trial is a process in which the parties present arguments and evidence to a dispute resolution 
practitioner who provides advice as to the facts of the dispute, and advice regarding possible, 

probable and desirable outcomes and the means whereby these may be achieved. See also case 
presentation.  

 
Multi-party mediation is a mediation process, which involves several parties or groups of parties.  
 

Ombudsman (or Ombud) is a person who ‘functions as a defender of the people in their dealings 
with government. … In Australia, there is a Commonwealth Ombudsman as well as state and 

territory ombudsmen. … In addition, a number of industry ombudsmen have been appointed, 
whose responsibility it is to protect citizens’ interests in their dealings with a variety of service 
providers, especially in industries previously owned or regulated by governments, for example 

telecommunications, energy, banking and insurance’. (Commonwealth Ombudsman Home page: 
http://www.ombudsman.gov.au/about_us/default.htm)  

 
On-line dispute resolution, ODR, eADR, cyber-ADR are processes where a substantial part, or 
all, of the communication in the dispute resolution process takes place electronically, especially 

via e-mail. See also automated dispute resolution processes.  
 

Partnering involves the development of a ‘charter based on the parties’ need to act in good faith 
and with fair dealing with one another. The partnering process focuses on the definition of mutual 
objectives, improved communication, the identification of likely problems and development of 

formal problem-solving and dispute resolution strategies.  
 

Parties are persons or bodies who are in a dispute that is handled through a dispute resolution 
process.  
 

PDR (Primary Dispute Resolution) is a term used in particular jurisdictions to describe dispute 
resolution processes which take place prior to, or instead of, determination by a court. The Family 

Law Act 1975 (Cth) ‘encourages people to use primary dispute resolution mechanisms (such as 
counselling, mediation, arbitration or other means of conciliation or reconciliation) to resolve 
matters in which a court order might otherwise be made’ (section 14). The Federal Magistrates 

Act 1999 defines primary dispute resolution processes as ‘procedures and services for the 
resolution of disputes otherwise than by way of the exercise of the judicial power of the 

Commonwealth, and includes: (a) counselling; and (b) mediation; and (c) arbitration; and (d) 
neutral evaluation; and (e) case appraisal; and (f) conciliation’ (section 21). See also ADR.  
 

Private judging is a process in which the parties to a dispute present arguments and evidence to a 
dispute resolution practitioner chosen on the basis of their experience as a member of the judiciary 

(the private judge) who makes a determination in accordance with their opinion as to what decision 
would be made if the matter was judicially determined. 
 

Referrers (or referring agencies) are individuals and agencies that suggest, encourage, recommend 
or direct the use of dispute resolution (or other) services. Examples are courts, legal practitioners, 

community agencies, professionals, friends and relatives. Restorative conferencing (see 
diversionary conferencing)  

http://www.ombudsman.gov.au/about_us/default.htm
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Senior executive appraisal is a form of case appraisal presentation or mini-trial where the facts 

of a case are presented to senior executives of the organizations in dispute. Service users (or 
consumers) are those who seek, use or receive dispute resolution (or other) services. They may not 

necessarily be involved in a dispute, have engaged a service provider or have participated directly 
in dispute resolution processes, but may seek information or other assistance from the dispute 
resolution service provider.  

 
Shuttle mediation is a process in which the parties to a dispute, with the assistance of a dispute 

resolution practitioner (the mediator), identify the disputed issues, develop options, consider 
alternatives and endeavour to reach an agreement without being brought together. The mediator 
has no advisory or determinative role on the content of the dispute or the outcome of its resolution, 

but may advise on or determine the process of mediation whereby resolution is attempted. The 
mediator may move between parties who are located in different rooms, or meet different parties 

at different times for all or part of the process. Statutory conciliation takes place where the dispute 
in question has resulted in a complaint under a statute. In this case, the conciliator will actively 
encourage the parties to reach an agreement which accords with the advice of the statute.  

 
Victim-offender mediation is a process in which the parties to a dispute arising from the 

commission by one of a crime against the other, with the assistance of a dispute resolution 
practitioner (the mediator), identify the disputed issues, develop options, consider alternatives and 
endeavour to reach an agreement. The mediator has no advisory or determinative role on the 

content of the dispute or the outcome of its resolution, but may advise on or determine the process.   
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Annex 2:  List of Interviews 

No

. 
Interviewee Institutions Date 

1 Tawfiq Hirzallah Deputy Director Department of ADR and 
Professional Affairs  MOJ 

. 

23 March 2019 

2 Thaer Khalil, Head of the Palestinian 
Juvenile Prosecution. 

 

Juvenile Prosecution, the Public 
Prosecution Office. 

31 March 2019 

3 Dareen Khattab – Hanan Qamar UNCIEF- UNWomen 

 

28 March 2019 

4 Dareen Salhieh, Head of the 
Palestinian Family Prosecution. 

The Palestinian Family 
Prosecution, the Public 

Prosecution Office. 
 

28 March 2019 

5 Mohammad Hadieh , Director of 
ACT  Jerusalem 

ACT For Alternative Dispute 
Resolutions and Studies 
 

31 March 2019 

6 Sumod Damiri 
Chief Personal Status Prosecution. 

Personal Status Prosecution, 
Sharia  Judicial Council 

 

4 April 2019 

7 Ahmed Abu Ayesh, Director of  
PCDCR – Nablus 

PCDCR 
 

 

18 April 2019 

8 Muhammad Al-Jabary and Safa Abu-
Snineh – Hebron Governorate 

The Civil Peace Department at 
Hebron Governorate. 

25 April 2019 
 

 
9 Qais Jabareen ICHR 29 April 2019 

 
10 Ammar Jamous 

 
ICHR 29 April 2019 

11 Wafaa Ma’amar, the head of the 
Family and Juvenile Protection Unit 

 

The Family and Juvenile 
Protection Unit, Palestinian 

Police 

30 April 2019 

12 Amal Faqieh Human Rights and Democracy 
Media Centers- SHAMS 

 

30 April 2019 

13 Aziza Ghnaim The General Administration of 

Labour Relations 
 

9 May 2019 

14 Naiem Salameh, FPCCIA Legal 

Counsel 

The Federation of Palestinian 

Chambers of Commerce Industry 
and Agriculture 

3 May 2019 
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15 Gaza Focus Group Lawyers, Arbitrators Civil 
Society representatives 

13 May 2019 
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Annex 4: The social background for informal justice representatives in Gaza 

and the West Bank118 
 

The Unofficial 
Title 

Date 
of 

Birth 

Place of 
Birth 

Official Title Place of 
Rresidenc

e 

Job Education Financial 
Status 

Man of 

conci liation (Islah 
Man) 

1926 Beer Sabe  Without Ramallah Tradesman 4th grade Good 

Man of 
conci liation (Islah 
Man) 

1941 Hebron Former principal Ramallah Tradesman 
 

BA degree in 
Is lamic Shareaia  

Middle 

Man of 
conci liation (Islah 
Man) 

1950 Jericho  Without Ramallah Without 4th grade  Middle 

Man of 
conci liation (Islah 
Man) 

1949 Birzeit The head of 
Aqarya  Company 

Ramallah Bus inessman BA degree in 
management  

Excel lent 

Man of 
conci liation (Islah 
Man) 

1938 Ramallah  former principal Ramallah tradesman BA degree in Law Excel lent 

Man of 

conci liation (Islah 
Man) 

1958 Ramallah Without Ramallah Tradesman Eelementary Excel lent 

Man of 
conci liation (Islah 
Man) 

1935 Hebron  Without Jerusalem Tradesman 4th grade ------------
--- 

Man of 
conci liation (Islah 

Man) 

1928 Hebron A member at the 
Chamber of 

Commerce 

Jerusalem Tradesman Elementary Excel lent 

Man of 

conci liation (Islah 
Man) 

1925 Jaffa  Without Jerusalem Employee Elementary ------------

--- 

Man of 
conci liation (Islah 
Man) 

1945 Jerusalem  Without Jerusalem Tradesman Tawjihi –the  
General Secondary 
Education 

Certi ficate 

Excel lent 

Man of 

conci liation (Islah 
Man) 

1929 Beit Nabala Former camp 

leader 

Ramallah Without Elementary Middle 

Man of 
conci liation (Islah 
Man) 

1945 Si lwan Governor  Jerusalem Jerusalem 
Governor 

BA degree in Law Excel lent 

 The head of the 
conci liation 
Committee in the 
North  

1922 Nablus Without Nablus Tradesman Unlettered Excel lent 

Man of 

conci liation (Islah 
Man) 

1948 Nablus Pa lestinian 

Preventive 
Securi ty   
member  

Nablus Employee Tawjihi –the  

General Secondary 
Education 
Certi ficate 

Good 

                                                 
- 118

 Institute of Law. “ Informal Justice: Rule of Law and Settlement of Disputes.”  Birzeit University, 2006, Annex (1) 
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Man of 
conci liation 

(Is lah Man) 

1958 Nablus Imam Nablus Employee Diploma in 
Is lamic law 

Middle 

Man of 

conci liation 
(Is lah Man) 

1940 Tulkarm Without Tulkarm owner of an 

a lmond 
crusher 

BA in Law Excel lent 

Man of 
conci liation 
(Is lah Man) 

1936 Nablus Without Nablus Livestock 
tradesman 

Unlettered Excel lent 

Man of 
conci liation 
(Is lah Man) 

1944 Nablus Colonel in Public 
Securi ty 

Nablus Employee BA in law Good 

Man of 
conci liation 
(Is lah Man) 

1938 Qalqilia Mufti  (s  an 
Is lamic jurist 
qualified to 
i ssue a  
nonbinding 
opinion (fatwa) 

on a  point of 
Is lamic law) 

Qalqilia Employee BA in Islamic 
Law 

Good 

Man of 
conci liation 
(Is lah Man) 

1940 Hai fa A member in the 
legislative 
counci l  

Jenin Reti red 
employee 
and member 

in the 
legislative 

counci l 

BA in social 
s tudies 

Good 

Man of 
conci liation 
(Is lah Man) 

1920 Nablus Mukhtar    ( i s the 
head of a  village 
or mahalle 
(neighbourhood) 

Nablus property 
owner 

-------- Excel lent 

Man of 
conci liation 

(Is lah Man) 

 Nablus Secretary 
General  of the 

Mus l im Scholars 
Association 

Nablus Employee BA in  
Is lamic law 

Good 

Man of 
conci liation 
(Is lah Man) 

1946  Camp leader Jenin Employee -------- --------- 

The head of 
the 
conci liation 
Committee 
in the 

Tulkarem 

1955 Tulkarm Employee Tulkarm Farmer ---------- Good 

Man of 

conci liation 
(Is lah Man) 

1956 Anabta  The head of 

Anabta 
municipality 

Tulkarm Employee BA in 

Engineering 

Excel lent 

 

Man of 

conci liation 
(Is lah Man) 

1953 Jenin  Teacher  Jenin  Teacher and 

tradesman 

Diploma of 

Teachers 
Institute 

Middle 

Triba l Judge 1956 Hebron Mukthar Hebron Without High school Middle 
Triba l Judge 1937 Hebron Without Hebron Without elementary Excel lent 

Triba l Judge 1940 Khui lfa  Without Hebron Without elementary Excel lent 
Man of 

conci liation 
(Is lah Man) 

1950 Hebron Without  Hebron Farmer Tawjihi –the  

General 

Secondary 

Education 
Certificate 

Excel lent 
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Man of 
conci liation 

(Is lah Man) 

1938 Hebron Former head of 
municipality  

Hebron  Without Tawjihi –the  
General 

Secondary 
Education 

Certi ficate 

Excel lent 

Man of 

conci liation 
(Is lah Man) 

1961 Hebron  Teacher  Hebron Teacher and 

tradesman 

BA degree Excel lent 

Triba l Judge 1933 Hebron  Without Hebron Tradesman elementary Excel lent 

Man of 
conci liation 
(Is lah Man) 

1924 Hebron  Former 
municipality 
member 

Hebron Without High school Middle 

Man of 
conci liation 
(Is lah Man) 

1937 Hebron Without Hebron Without elementary Excel lent 

Man of 

conci liation 
(Is lah Man) 

1933 Hebron The deputy of 

the head of the 
conci liation 
Committee 

Hebron The deputy 

of the head 
of the 
conci liation 
Committee 

Diploma Excel lent 

 

Man of 

conci liation 
(Is lah Man) 

1934 Hebron Without Hebron Tradesman Unlettered Excel lent 

Triba l Judge 1929 Beer Sheva The head of of 
the conciliation 
Committee in 
Khan Younes 

Hebron Employee 4th grade Good 

Triba l Judge 1936 Beer Sheva A member  of 

the central 
conci liation 

Committee 

Gaza  Strip Employee 4th grade Good 

Man of 

conci liation 
(Is lah Man) 

1951 Rafah The secretary of 

the central 
conci liation 
Committee 

Gaza  Strip Employee BA in 

Engineering 

Middle 

Triba l Judge 1927 Lod Member of 
Publ ic Relations 

in the 
Department of 
Triba l Affairs 

Gaza  Strip Employee 4th grade Excel lent 

Man of 
conci liation 

(Is lah Man) 

 Gaza  The president  
Consultant for 

Triba l Affairs 

Gaza  Strip Employee PhD in 
Arabic 

Language  

Excel lent 

Triba l Judge 1942 Yebna The member of 

the national 
security  
conci liation 

Committee 

Gaza  Strip Employee High School  Middle 

Triba l Judge 1940 Beer Sheva A member of 

the central 
conci liation 

Committee 

Gaza  Strip Employee High School Good 
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Annex 5: Nature of the case for which the public resorted with Tribal Justice 119 
 
 

 
 

 

                                                 
 

- 119 PCBS survey on Tribal Justice 

 

 

 


